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In the District Court of the United States for the 
Southern District of California 
Central Division 


No. 3895-O’C 


FIRST NATIONAL BENEFIT SOCIETY, 
a Corporation, 
Plaintiff, 


VS. 


MAYNARD GARRISON. Insurance Commissioner of 
the State of California, and H. F. Risbrough, Mae 
Barr Long, Doe JI. Doe II, Doe IJ1, Deputy Insurance 
Commissioners of the State of California, and Alvin 
JO Gein, and Doe 1yvand Dcery 

Defendants. 


COMPLAINT (For Injuncnon) 


Comes Now the plaintiff and for a cause of action 
against the defendants and each of them alleges: 


I. 


That the plaintiff, the First National Benefit Society, is 
a non-profit corporation duly organized and existing un- 
der and by virtue of the laws of the State of Arizona, 
and operating by virtue of Certificate of Authority from 
the Arizona Corporation Commission; is duly and regu- 
larly examined by the insurance department, a sub-divi- 
sion of said Commission, at least once yearly, and au- 
thorized by law to issue benefit cer- [2]! tificates. Its 
principal place of business is in the City of Phoenix, 
State of Arizona. That the said plaintiff is a mutual 
benefit society engaged exclusively in the business of fur- 
nishing benefits upon deaths of its members: that said 
plaintiff has members in several States of the United 
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States including the State ot California; that said plain- 
tiff is a mutual non-profit society. 


That the plaintiff, the First National Benefit Society, 
has never maintained an office or agency in the State of 
SC lvtormiasand has never done business in the State of 
California. 


i. 

That the said plaintiff has many members in the State 
of California; that many of them were acquired by ap- 
plication by mail from the member to the home office in 
Phoenix, Arizona; that many of them were acquired by 
contract of assumption from California Corporations: 
that all applications for certificates in the First National 
Benefit Society are accepted or rejected in the City of 
Phoenix, Arizona, that all certificates of membership are 
issued at Phoenix. Arizona. and all premiums, dues and 
assessments are payable direct to the home office at 
Phoenix, Arizona. 


BU 
That the true names of the persons sued herein under 
the fictitious names of Doe I, Doe II, Doe ITI, Doe IV, 
and Doe V, are unknown to plaintiff, and plaintiff asks 
permission to insert their true names as soon as the same 
can be ascertained. 


Ve 

That the defendants. and each of them, are citizens 
and residents of the State of California: that some of 
them are residents of this United States Judicial District, 
to-wit: the Southern District of California, Central Divi- 
sion. [3] 

That plaintiff has upon many occasions received in- 
quiries from persons residing in the State of California 
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in regard to its insurance policies or benefit certificates 
and has thereupon sent its representatives, also members 
of the said Society, to call upon persons making such in- 
quiries. That applications have been signed by the said 
residents of California and thereupon forwarded to the 
home office for acceptance or rejection. That upon ac- 
ceptance of the said applications the policies are issued at 
the home office at Phoenix, Arizona, and mailed direct to 
the insured with notice to pay all premiums at the home 
office. That during the month of August, 1944, plaintiff 
corresponded by mail with the defendant Alvin J. O’Lein 
of 1561 Santa Ynez Street. Ventura, California. That 
the said Alvin J. O’Lein forwarded to plaintiff by mail an 
inquiry card asking for information about plaintiff’s in- 
surance policies. That plaintiff gave the address of the 
said defendant to its representative and member F. O. 
Robertson who did, on or about the 28th day of August, 
1944, call upon the said Alvin J. O’Lein in regard to said 
insurance policies; that the said Alvin J. O’Lein and his 
wife made applications to plaintiff for insurance policies 
in plaintiff's company. That the said applications were 
forwarded to plaintiff by mail. That they were accepted 
at Phoenix, Arizona, and the policies were issued and 
mailed to the address of the said Alvin J. O’Lein, 1561 
Santa Ynez Street, Ventura, California. That thereafter 
the said Alvin J. O’Lein, acting under the instructions 
and request of the defendant. Maynard Garrison, Califor- 
nia insurance commissioner. acting through his deputies, 
filed a complaint against the said representative F. O. 
Robertson, and caused a warrant to be issued charging 
the said representative with selling insurance in the State 
of California without a license and aiding a non-admitted 
insurer to transact insurance business in the State of 
California. [4] That the said F. O. Robertson was ar- 
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rested upon the said warrant and now stands charged 
with criminal offense as above set out. That similar 
transactions have been conducted by the said plaintiff with 
other residents of the State of California. 


That upon many occasions the defendants, Maynard 
Garrison, acting through his deputies, under claim of 
right but actually without right and in violation of the 
commerce clause of the Constitution of the United States 
and repugnant to the Fourteenth Amendment of the Con- 
stitution of the United States, has interfered with the said 
representatives and has threatened them with prosecution 
if they persisted in aiding in such transactions. That the 
said defendants have threatened the arrest of one Garnet 
J. Reed for aiding in such transactions. That the follow- 
ing persons have been ordered by the said defendants not 
to assist in such transactions for plaintiff, to-wit: L. F. 
Cutten, Casey Pippin. Paxton Clark, H. H. Given, Ed 
Winn, Milton Briles. H. V. Philips, Daniel DeMeo, R. A. 
Tomkinson, Lillian L. Fuhr. Harry Bates, D. C. Mitchell, 
H. V. Alger, O. W. Curran, G. N. Wadsworth, George 
inten. ©) 2. Grissell, G. HE. McCreery, A. F. Gardner, J. 
H. Lindgren, George E. Blosser. That the said transac- ; 
tions constitute interstate commerce and the assistance 
rendered by these agents is but one step in a chain of 
events constituting an interstate transaction. 

That the said defendants have in the past interfered 
with and threaten to continue in the future their inter- 
ference with any representatives of plaintiff aiding in such 
interstate transactions. That defendant has. and if the 
acts of defendant continue, will suffer great and irrepar- 
able injury. That pecuniary compensation would not af- 
ford adequate relief. That plaintiff has no plain, speedy 
or adequate remedy at law as it would involve a multitude 
of legal actions to determine the rights of agents in each 
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individual case and in most instances would merely [5] 
cause the said representative to cease his representation of 
plaintiff. 


That plaintiff is a duly organized corporation in the 
State of Arizona and is qualified to do a life insurance 
business in the State of Arizona and is entitled to insure 
the lives of any persons desiring the contract with it, but 
that there is no provision for the admission of any such 
Company in the State of California on any basis what- 
soever. That only those foreign companies which trans- 
act their life insurance business on the legal reserve basis 
or fraternal basis can be so qualified. That the State of 
California has not regulated and has no provision for the 
regulation of such business but has excluded all foreign 
companies from transacting such business within its bor- 
ders but does provide for the regulation of local com- 
panies transacting that business and that the defendants 
have been and are continuing to discriminate against 
plaintiff and to interfere with its interstate transactions. 


And for a Further. Separate, and Second Cause of Ac- 
tion the plaintiff alleges: 

i. 

The Plaintiff here refers to Paragraph I, IJ, III and 
IV, and by reference thereto makes the same a part of 
this its second cause of action to the same extent as if 
here set forth in full. 


II. 


That the defendants under a claim of right. but ac- 
tually wrongfully and unlawfully did write and orally 
counsel members of the said First National Benefit So- 
ciety and did advise said members to sever connections 
with the said society and forfeit their certificates therein: 
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that the said defendants advised members of said society 
that its certificates were “illegal” and [6] that they were 
“not worth the paper they are written on’; that the said 
defendants entered upon a campaign of molestation and 
interference with members of said plaintiff. 


That all certificates issued by said plaintiff are legal 
and authorized by law; that the said statements are false 
and untrue, and were, by said defendants, known to be 
false and untrue. 


That in the year 1936 the plaintiff filed Bill of Com- 
plaint against the then insurance commissioner of the 
State of California and several of his deputies asking for 
an injunction against such acts, setting forth in detail 
many such acts and transactions. That the said action 
was Equity 860-S of this Court. That after trial of the 
said action the Court found, among other things, that the 
defendants had made the said statements, but also found 
that none of these acts had been done since September 
10, 1936, and further found that defendants had not of- 
fered nor threatened the resume the writing of the letters 
complained of, derogatory to the plaintiff, and further 
found that the plaintiff has not been damaged to the ex- 
tent of Three Thousand Dollars, and that the Court there- 
fore lacked jurisdiction in the matter and entered a dis- 
missal of the said action. 


But that the insurance commissioner of the State of 
California and his deputies have continued and do still 
continue to interfere with the members of said plaintiff 
corporation, subsequent to the said date and continuing 
down to the present time; and that the defendants have 
written letters to Garlan A. Rogers, Arthur J. Newlove, 
Mrs. Ider Wood, Mrs. Berta Grow and many others too 
numerous to set forth herein, disturbing the same mem- 
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bers and inferring to them that they could not collect 


on plaintiff’s policies in case of loss. 


That on September 16, 1941, the California Insurance 
Commissioner by and through its deputy Harold B. Hass, 
wrote a [7] letter to Mr. W. K. Plummer, 254 Carroll 
Street, Sunnyvale, California, in which the following state- 
ment was made: 

“The First National Benefit Society has tried to get 
into California through both the Insurance Depart- 
ment and the Federal Courts and has been repulsed 
each time. Any insurance transaction by any person 
other than a certificate holder taking place within this 
State on behalf of that organization is unlawful.” 


That the said defendants and each of them have upon 
many occasions too numerous to set forth in full herein, 
written and verbally counseled the said members to drop 
their certificates in the society and do now continue to in- 
terfere with plaintift’s members within the State of Cali- 
fornia illegally and without right and have thereby in- 
flicted upon this plaintiff and will continue to so inflict 


great and irreparable injury. 


mt. 


That the Insurance Commissioner of the State of Cali- 
fornia and his deputies have continued and do now con- 
tinue to do and perform the said acts with the intention 
and purpose of injuries and destroying the business of 
the said plaintiff. That the said acts of the defendants 
have continued and will continue and have now damaged 
the said plaintiff in a sum far in excess of Three Thou- 
sand Dollars. 
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That the acts and conduct of the said defendants have 
been frequently repeated and are continuing and will con- 
tinue for the express purpose of injuring said plaintiff; 
that their statements regarding the said plaintiff are un- 
true and were at the time so made, known by them to be 
false and untrue; that the said certificates of the said 
First National Benefit Society are valuable and legal; that 
said defendants are unlawfully and wrongfully interfer- 
ing with said members and in writing said derogatory 
statements; that as a result of said acts of the defendants, 
and each of them, that beneficiaries of members have [8] 
been deprived of cash benefits on account of lapsed cer- 
tificates. 


V. 

That the said acts and conduct of the defendants have 
resulted, and will continue to result in inflicting upon this 
plaintiff great and irreparable loss and injury, the exact 
nature, character and amount of which cannot be def- 
nitely ascertained; that pecuniary compensation would not 
afford adequate relief herein in that it cannot be deter- 
mined fully what the entire amount and extent of the loss 
would be, or the exact amount of the loss that the said 
plaintiff will continue to suffer; that one of the greatest 
losses to the said members would consist in the weakening 
of the said organization and thereby impairing the very 
existence of said society. 


Vi. 

That upon many occasions upon inquiry by a member 
of plaintiff's Society the said defendants have advised | 
said members to drop their insurance with plaintiff and 
insure with a California Corporation. That one such 
letter was written to Mr. George J. Smith, 2220 E. Colo- 
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rado, Pasadena, California, June 9, 1937, signed by 
Samuel L. Carpenter. Jr., by Mae Barr Long, which 
letter contained the following statement: 


“If you are interested in securing insurance which 
will guarantee the payment of your funeral expenses, 
etc., we would suggest that there are any number 
of insurance companies which are qualified to operate 
Miethis otate, 


That said corporation during the past ten years has 
paid thirty-one hundred separate certificate death claims 
involving over Seven Hundred Thousand Dollars. That 
said Society has during the past ten years issued more 
than seventy thousand joint, family group, and individual 
certificates, and at the present time cover approximately 
thirty-five thousand people, many of which people took 
their policies in the State of Arizona and upon their 
removal to the State of California or change of residence 
the said [9] California insurance Commissioner, acting 
through his deputies, interferred with said people and ad- 
vised them: that their certificates were unlawful and illegal 
and of no value whatsoever and that they should drop 
them and insure in a company qualified in the State of 
California. 


VII. 


That by reason of the acts, conduct, matters and things 
aforesaid, plaintiff has been damaged in a sum in excess 
of Three Thousand Dollars exclusive of interest and 
costs: that as a result of the said acts of the defendants 
and each of them as aforesaid, the plaintiff has lost ten 
thousand of its California members involving an annual 
dues loss of Two Hundred Forty Thousand Dollars; and 
based upon the average expectancy of time which such 
certificates remain in force, it has already been damaged 
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in the sum of One Million Two Hundred Thousand Dol- 
lars. That the plaintiff will continue to be further dam- 
aged so long as defendants continue and persist in their 
acts and conduct as aforesaid; however, the exact nature 
and amount thereof cannot be ascertained; that the plain- 
tiff does not have a plain, speedy, and adequate remedy 
at law. 


Wherefore, Plaintiff pravs judgment that the defend- 
ants and each of them be permanently enjoined and re- 
strained from committing the acts complained of;. that 
the Court make an order directing the defendants and 
each of them to answer and show cause at a time and 
place appointed by such order, why they and each of 
them should not be restrained and enjoined during the 
pendancy of this action from doing any of the said acts 
and things complained of herein; that a temporary re- 
straining order be granted plaintiff, restraining the said de- 
fendants from committing said acts pending said hearing: 
that upon the hearing of said Order to Show Cause a 
preliminary injunction be granted restraining the de- 
fendants, and each of them, from doing any of the said 
acts [10] during the pendancy of this action, and that 
plaintiff have judgment and damages already suffered in 
the sum of One Million Two Hundred Thousand Dol- 
lars, and for costs and disbursements herein incurred, 
and for such other and further relief as may be just 
and proper. 

EARLE BEODGEITT and 

ROBERT R. WEAVER, 

By: Robert R. Weaver 
Attorneys for Plaintiff. 


| Verified. | 


[Endorsed]: Filed Sep. 23, 1944. [11] 
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[Title of District Court and Cause. ] 


ORDER 


To the above named defendants: Maynard Garrison, In- 
surance Commissioner of the State of California and 
H. F. Risbrough, Mae Barr Long, Doewiyioewil 
Doe III, Deputy Insurance Commissioners of the 
State of California, and Alvin J. O’Mem@andar oes, 
and Does 


The above named plaintiff, having filed herein its veri- 
fied complaint for an Injunction, a copy of which shall 
be served upon you together with a copy of this Order, 
and praying for the issuance of an Order to Show Cause 
why you should not be restrained from doing the acts 
complained of during the pendancy of the said action, and 


good cause appearing therefor: 


You Are Hereby Ordered to appear in the above [12] 
entitled Court, in Court Room 7, and Judge J. F. T. 
O’Connor, on the 2d day of October, 1944, at 10 A. M., 
then and there to show cause, if any you have, why a 
temporary injunction should not be issued restraining 
you from doing the acts complained of during the pen- 


dancy of this action. 
Done in open court this 23rd day of Sept., 1944. 
PAUL J. McCORMICK 
Wiigiog: 


[Endorsed]: Filed Sep. 23, 1944. [13] 
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[Title of District Court and Cause. ] 


merce OF MOTION TO DISMISS: OR MOTION 
PCR vVORE DEFINITE STATEMENT 


Now come Maynard Garrison, Insurance Commissioner 
of the State of California. and H. F. Risbrough and Mae 
Barr Long, Deputy Insurance Commissioners of the State 
of California, and move the court as follows: 


1. The said defendants, both collectively and singly, 
(each defendant for himself) move the Court to dismiss 
the Plaintiff's complaint herein and the action as to each 
alleged cause of action on the ground and for the reason 
that the above entitled Court lacks jurisdiction over the 
subject matter of the complaint and the action and the 
two alleged causes of action therein in [14] that: 

(a) No substantial Federal question is presented; 

(b) The matter in controversy arises under the laws 

of the State of California; 

(c) Assuming plaintiff to be engaged in interstate com- 
merce, since Congress has not legislated in the 
field plaintiff has failed to comply with valid regu- 
lations of the State of California; 

(d) The State of California has not consented to be 

sued; 

(e) The amount in controversy is less than $3,000.00, 
exclusive of interest and costs. 


2. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the first 
cause of action in said complaint, on the ground and for 
the reason that the above entitled Court lacks jurisdiction 
over the subject matter of said first cause of action, in 
those particulars which have been specified in subdivisions 
ee) etd) and (e) of paragraph 1 hereof. 
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3. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the 
second cause of action in said complaint, on the ground 
and for the reason that the above entitled Court lacks 
jurisdiction over the subject matter of said second cause 
of action, in those particulars which have been specified 
in subdivisions (a), (b), (c), (d) and (e) of paragraph 
1 hereof. 

4. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the 
plaintiff’s complaint herein and the action as to each 
alleged cause of action, on the ground and for the reason 
that the above entitled Court lacks jurisdiction over the 
persons and/or over each of the persons who are named 
as parties in said complaint, in those particulars which 
have been specified in subdivisions (a), (b), (c), (d), 
and (e) of paragraph 1 hereof. 


5. Defendants, both collectively and singly (each de- 
fendant [15] for himself), move the Court to dismiss 
the first cause of action in said complaint on the ground 
and for the reason that the above entitled Court lacks 
jurisdiction over the persons and/or over each of the 
persons who are named as parties in said complaint, in 
those particulars which have been specified in subdivisions 
(a), (b), (c), (4d), and (e) of paragraph Wiiereoie 

6. Defendants. both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the sec- 
ond cause of action in said complaint on the ground and 
for the reason that the above entitled Court lacks juris- 
diction over the persons and/or over each of the persons 
who are named as parties in said complaint, in those par- 
ticulars which have been specified in subdivisions (a), 
(by. (c). (d) and (e) of paragraph 1 heneas 


~ 
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7. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the 
plaintiff's complaint and the action because the complaint 
fails to state a claim against defendants, or any of them, 
upon which relief can be granted. 


8. Defendants, both collectively and singly (each de- 
fendant for himself). move the Court to dismiss the first 
cause of action in plaintiff's complaint because the com- 
plaint fails to state a claim against defendants, or any 
of them, upon which relief can be granted. 


9. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the sec- 
ond cause of action in plaintiff’s complaint because the 
complaint fails to state a claim against defendants, or 
any of them. upon which relief can be granted. 


10. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss plain- 
tiff’'s complaint and the action because the complaint does 
not show that the amount in controversy exceeds 
$3,000.00, exclusive of interest and costs. [16] 


11. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the first 
cause of action in said complaint, on the ground and for 
the reason that the said first cause of action does not 
show that the amount in controversy exceeds $3,000.00, 
exclusive of interest and costs. 


12. Defendants, both collectively and singly (each de- 
fendant for himself), move the Court to dismiss the sec- 
ond cause of action in said complaint, on the ground and 
for the reason that the said second cause of action does 
not show that the amount in controversy exceeds 
$3,000.00, exclusive of interest and costs. 


16 
1S), 
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Without prejudice to the foregoing motion, and 


for the consideration of the Court in the event that the 


action is not dismissed, the defendants, and each of them, 


move the Court for a more definite statement of the two 


causes of action of the complaint because of the follow- 


ing defects appearing therein, namely: 


The two alleged causes of action of the complaint con- 


tain many general and indefinite statements of the pleader. 
Details should be furnished as to: 


(a) 


(b) 


(d) 


(e) 


(f) 


In what capacity F. O. Robertson “called upon” 
Alvin J. O’Lein on or about August 28, 1944, 
and what transpired at said meeting. This is in 
connection with the allegation contained on page 3, 
lines 11-32, of the complaint; 


Where and with whom and what “similar trans- 
actions have been conducted”? in California as al- 
leged in lines 3 and 4, page 4, of the complaint; 


When, where and in what manner defendants have 
acted as alleged in lines 5 to 11, page 4, of the 
complaint; 


When and where and what defendants have threat- 
ened the arrest of Garnet J. Reed, as alleged in 
lines 12 and 13, page 4, of the complaint; 


The nature of ‘the assistance rendered by these 
agents”, referred to in lines 21 and 23, page 4 of 
the complaint; 


Where and when and in what manner defendants 
have “interfered with and threatened to continue 
in the future their interference” with what repre- 
sentatives of plaintiff, as alleged in lines 24 to 28, 
page 4, of the complaint; [17] 
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(g) How and in what manner plaintiff has or will suf- 
fer great and irreparable injury, alleged in lines 
28 and 29, page 4, of the complaint: 

(h) When, where and in what manner and what de- 
fendants committed the acts alleged in lines 27 to 
32, page 5, and lines 1 to 7, page 6, of the com- 
plaint; 

(1) How, when and in what manner the acts were 
committed alleged in lines 22 and 23, page 6, of 
the complaint; 


(j) How, when and in what manner defendants have 
committed the acts alleged in lines 7 to 13, page 7, 
of the complaint; 


(k) How plaintiff has been damaged in the sum ex- 
ceeding $3,000.00, as alleged in lines 15 to 21, page 
7, of the complaint; 

(1) What acts, conduct and statements of defendants 
are complained of, as alleged in lines 23 to 31, 
page 7, of the complaint; 

(m) What acts and what conduct are complained of 
in lines 3 to 13, page 8, of the complaint; 

(n) What occasions plaintiff refers to in lines 15 to 
18, page 8, of the complaint: 

(0) What people and the time of the alleged interfer- 
ence of which plaintiff complains, as alleged in 
lines 1 to 5, page 9, of the complaint; 

(p) How and in what manner plaintiff has been dam- 
aged. as alleged in lines 7 to 19, page 9, of the 
complaint. 


Said motions are based upon the papers, files and rec- 
ords in the above case, the attached Memorandum of 
Pomts and Authorities, and the Notice of Hearing being 
given herewith, 
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Dated: October 30, 1944. 
ROBERT W. ENINY, 
Attorney General 
T. A. WESTPRE eek 
Deputy Attorney General 
Attorneys for Defendants, Maynard Garrison, Insurance 
Commissioner of the State of California, H. F. Ris- 
brough and Mae Barr Long, Deputy Insurance Com- 
missioners of the State of California, 
600 State Building, 
San Francisco 2, California. [18] 


NOTICE OF MOTION 


To Earl Blodgett and Robert R. Weaver, Attorneys for 
Plaintiff, 448 South Hill Street, Los Angeles 13, 
California. | 

Please take notice that the undersigned will bring the 
above motion on for hearing before the above entitled 

Court in the courtroom of the Honorable J. F. T. O’Con- 

nor, one of the Judges of said Court, on the 6th day of 

November, 1944, at 10:00 o’clock A. M. in the forenoon 

of that date, or as soon thereafter as Counsel may be 

heard. 
ROBERT WW. SER 
Attorney General 
T. A. WES] PRG 
Deputy Attorney General 

Attorneys for Defendants, \laynard Garrison. Insurance 
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[Minutes Monday, November 6, 1944. ] 

Present: The Honorable J. F. T. O’Connor, District 
Judge. 

This cause coming on for hearing on motion of detend- 
ant, filed November 1, 1944, to dismiss, or motion for 
a more definite statement; and for hearing on motion of 
plaintiff for a temporary injunction, pursuant to order 
filed September 23, 1944; Earl Blodgett. Esq.. appearing 
fer the plaintiff; TY. A. Westphal, Jr.. Esq., appearing 
for the defendant; A. H. Bargion, Court Reporter, being 
present and reporting the proceedings: Attorney Westphal 
makes a statement. Attorney Blodgett makes a_ state- 
ment. At 11:33 A. MI. it is ordered that this matter be 
continued to 2 P. M. today. 

Court reconvenes herein at 2:03 P. M.; all present as 
before. 

Attorney Westphal argues to the Court. The Court 
makes a statement. Attorney Blodgett argues. It is or- 
dered that motions stand submitted on briefs to be filed 
20 x 20 x 5, defendant to file opening brief. [34] 


[Minutes Friday, December 29, 1944.] 


Present: The Honorable J. F. T. O'Connor, District 
Judge. 

Good cause appearing therefor, it is by the Court or- 
dered that the motion of the defendants for a dismissal 
of this case, heretotore taken under submission on No- 
vember 6, 1944. be granted, in accordance with opinion 


of the Court. now in the course of preparation, which will 
be filed next week. [35] 
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{Title of District Court and Cause. ] 


OPINION OF THE COURT 


Earl Blodgett and Robert R. Weaver, of Los Angeles, 
California, and Phoenix, Arizona, counsel for the 
Plaintiff. 


Robert W. Kenny, Attorney General of the State of 
California, and T. A. Westphal, Jr., Deputy Attor- 
ney General, San Francisco, California, counsel for 
the Defendants. 


O'Connor, J. F. 7... Judge: 


2K ACK 
Bactual sittation 2234.9... a. pp. 1-9; 
Status of law prior to June 5, 1944... ee pp. 9-11; 
Police power of the States....................2. pp, Pl=b7 
Commerce clause of U. 5S. Constitution ee pp. 17-21; 
Power of the States under the U. S. 
Constituition......--sccec:-cseesseeeseeeees-o- pp. 21-24; 
14th Amendment to U. S. Constitution.............. Bie 25-255; 
SuMMaMOtl) 2.6. pp. 26-29; 
Suit against a State.......20:40..2.....2 ee pp. 30-35; 
Codi ee pp. 35-36; 
RICK ACK KK : 


In the above entitled action, the First National Bene- 
fit Society, a non-profit corporation organized and enxist- 
ing under the laws of the State of Arizona, the plaintiff 
herein, has filed in this court, under date of September 
23rd, 1944, a complaint for an injunction against May- 
nard Garrison, Insurance Commissioner of the State of 
California and H. F. Risbrough, 6] ite seo. 
and three Does as Deputy Insurance Commissioners of 
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mie State of California and Alvin J. O’Lein and Does IV 
and V, individually, alleging that it is a non-profit cor- 
poration duly organized and existing under and by virtue 
of the laws of the State of Arizona and operating by 
virtue of a certificate of authority from the Arizona Cor- 
poration Commission, that it is duly and regularly ex- 
amined by the insurance department, a subdivision of the 
said Commission, at least once yearly, and is authorized 
by law to issue benefit certificates and is engaged exclu- 
sively in the business of furnishing benefits upon the 
death of its members, with its principal place of business 
in the City of Phoenix, Arizona, but that it has never 
maintained an office or agency in the State of California 
and has never done business in the State of California. 
Plaintiff further alleges that it has members in several 
States of the United States including many members in 
the State of California, and that many of them were ac- 
quired by application by mail from the member to the 
home office in Phoenix, Arizona: that many of them were 
acquired by contract of assumption from California cor- 
porations; that all applications for certificates in the plain- 
tiff corporation are accepted or rejected in the city of 
Phoenix, Arizona; that all certificates of membership are 
issued at Phoenix, Arizona, and all premiums, dues and 
assessments are payable directly to the home office at 
Phoeniz, Arizona. The complaint. after alleging the re- 
quisite jurisdictional facts, continues: 


“That plaintiff has upon many occasions received in- 
quiries from persons residing in the State of California 
in regard to its insurance policies or benefit certificates 
and has thereupon sent its representatives. also members 
of the said Society, to call upon persons making such 
inquiries: [37] that applications have been signed by the 
said residents of California and thereupon forwarded to 
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the home office for acceptance or rejection; that upon ac- 
ceptance of the said applications the policies are issued at 
the home office at Phoenix, Arizona, and mailed directly 
to the insured with notice to pay all premiums at the 
home office; . . . that upon many occasions the defend- 
ant, Maynard Garrison, acting through his deputies, un- 
der claim of right but actually without right and in viola- 
tion of the commerce clause of the Constitution of the 
United States, and repugnant to the Fourteenth Amend- 
ment of the Constitution of the United States, has inter- 
fered with the said representatives and has threatened 
them with prosecution if they persisted in aiding in such 
transactions.” 


The complaint then gives the names of persons who 
have been ordered not to assist in such transactions for 
plaintiff, which transactions, according to the plaintiff, 
constitute interstate commerce and the assistance ren- 
dered by these agents is but one step in a chain of events 
constituting an interstate transaction. The complaint fur- 
ther alleges that said defendants in the past have inter- 
fered with, and threaten to continue in the future their 
interference with, any representatives of plaintiff aiding 
in such interstate transactions to the great and irrepara- 
ble injury to plaintiff; that pecuniary compensation would 
not afford adequate relief and that plaintiff has no plain, 
speedy or adequate remedy at law as it would involve a 
multitude of legal actions to determine the rights of agents 
‘in each individual case. 


Further. the complaint continues, that plaintiff is quali- 
fied to do a life insurance business in Arizona; that there 
is no provision for the admission of any such company 
in the State of California on any basis whatsoever; that 
only those foreign companies which transact their life 
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insurance [38] business on the legal reserve basis or 
fraternal basis can be so qualified; that the State of 
California has not regulated and has no provision for 
the regulation of such business but has excluded all foreign 
companics from transacting such business within its bor- 
ders but does provide for the regulation of local com- 
panies transacting that business and that the defendants 
have been and are continuing to discriminate against 
plaintiff and to interfere with its interstate transactions. 
(Italics supplied. ) 


Further continuing: “That the defendants under a 
claim of right, but actually wrongfully and unlawfully 
did write and orally counsel members of the said First 
National Benefit Society, and did advise said members 
to sever connections with the said society and forfeit their 
certificates therein; that said defendants advised members 
of said society that its certificates were ‘illegal’ and that 
they were ‘not worth the paper they were written on, 
which statements are false and untrue, and that said de- 
fendants entered upon a campaign of molestation and in- 
terference with members of said plaintiff; and that plain- 
tiff has already been damaged in the sum of one million 
two hundred thousand dollars.” 


While the complaint goes further into detail, it 1s be- 
lieved that the foregoing enumerated facts, as alleged 
in the complaint. reflect a comprehensive picture of the 
plaintiff's contention, and will be a sufficient predicate 
for the fundamental principles of constitutional law which 
the court will apply thereto in rendering a decision in this 
case. The defendant Alvin J. O’Lein, sued individually, 
has been voluntarily disnussed from the case. 


To this complaint the defendants, not as individuals, 
for they are not being sued as individuals, but in their 
legal capacities, have filed a motion to dismiss or a 
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motion [39] for a more definite statement under the 
Federal Rules of Civil Procedure, together with their 
points and authorities. Counsel for the plaintiff has filed 
his points and authorities in opposition thereto, the mat- 
ter came before the court for argument and was there- 
upon submitted on briefs to be filed. These briets have 
been filed, and the motion of the defendants to dismiss 
or for a more definite statement is now before the court 
for decision; and, for the purpose of rendering an opin- 
ion in this case, it must be assumed by the court that all 
of the allegations in the complaint for injunction and 
damages are true. 

Counsel for both sides have been exceedingly helpful 
to the court in furnishing extensive points and authori- 
ties and briefs on this very important subject which have 
been quite illuminating. As the court views the facts, 
this case can be readily determined on three basic prin- 
ciples of constitutional law, namely, (1) the commerce 
clause of the Federal Constitution, (2) the police power, 
and (3) the right of a person to sue one of the United 
States without its consent, under the Eleventh Amend- 
ment to the Federal Constitution. The court takes judi- 
cial notice that insurance is now interstate commerce un- 
der the commerce clause of the Federal Constitution, (Ar- 
ticle I, Sec. 8, Clause 3) in accordance with the Supreme 
Court decision in the case of United States v. South- 
Eastern Underwriters Assn., 322 U. S. 533: 64 Sup. Ct. 
Rep. 1162: 88 L. Ed. 1082, subject to legislation by the 
National Congress and that thus far the National Con- 
gress has not passed any legislation on this phase of our 
national life as a result of the foregoing decision. There 
being no insurance cases which have been decided subse- 
quent to this decision that would be illuminative to the 
court in deciding this case, it will be necessary, in reach- 
ing a decision, to deal with analogous situations. 
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As to the status of the plaintiff in California, from 
the [40] standpoint of the Insurance Commissioner, May- 
nard Garrison, counsel for the defendants in their open- 
ing brief have this to say: 


“Plaintiff states in its allegations that it is a 
mutual non-profit benefit insurance company. Its 
character is clarified by plaintiff in the statement 
contained on page 8, lines 21-24, of its Points and 
Authorities in opposition to Defendant’s motion to 
dismiss and/or motion for more definite statement 
that Chapter IX of the California Insurance Code 
being Sections 10810 to 10940 provide for California 
companies on a stipulated premium plan and are 
similar to the plan of plaintiff, * * * This descrip- 
tion, and particularly the reference to Section 10810, 
can only mean that plaintiff issues death benefit cer- 
tificates under a stipulated premium plan, with a 
right of assessment against certificate holders. 


Such a plan of operation was permitted in Cali- 
forma, both as to foreign insurance and domestic 
insurers, prior to 1939, provided that certain re- 
serves were maintained (Calif. Stats. 1935, Chap. 
282.) Under the provisions of California statutes. of 
. 1939, Chapter 327, such companies, known as Chap- 
ter 9 companies, organized prior to 1939 were and 
are permitted to continue in business in this State. 
but Section 10818 of the Insurance Code forbids any 
new insurer to be organized or admitted under that 
chapter on and after January 1, 1940, with certain 
exceptions not here relevant. 


This ban on Chapter 9 companies applies equally 
to foreign and to domestic companies so that plain- 
tiff is not discriminated against as alleged on page 5, 
lines 15-17 of its complaint. 
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There is, however, no ban on foreign companies 
or plaintiff from transacting insurance in California 
if they meet California standards. Plaintiff can be 
licensed in California if it will comply with the Cali- 
fornia Insurance Code, and particularly Section 
10510. Section 10510 provides: 


‘An incorporated life insurer issuing policies on 
the reserve basis shall not transact life insurance in 
this State unless it has a paid-in capital of at least 
two hundred thousand dollars ($200,000).’ 


Paid-in capital is defined in Section 36 in part as 
follows: 


‘(a) In the case of a foreign mutual insurer not 
issuing or having outstanding capital stock, the value 
of its assets in excess of the sum of its liabilities 
for losses reported, expenses, taxes, and all other 
indebtedness and reinsurance of outstanding risks as 
provided by law. Such foreign mutual insurer shall 
not be admitted, however, unless its paid-in capital is 
composed of ‘available cash assets amounting to at 
least two hundred thousand dollars ($200,000 ).’ [41] 


In other words, in California, foreign or domestic 
life companies cannot do business in this State un- 
less this reserve requirement is met. There are no 
exceptions except as to companies existing and do- 
ing business in California prior to the enactment of 
present laws. The policy behind the law 1s, of 
course, that experience has shown that without such 
reserves and surplus a mutual benefit company do- 
ing business on the stipulated premium plan with 
right of assessment is not adequately safeguarded 
to insure that money will be available to pay death 
benefits. However, California permits such coni- 
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panies, foreign or domestic, operating in California 
prior to January 1, 1940, to continue in order to 
protect contracts written prior to that date. It is 
clear that California does not discriminate against 
foreign companies.” 


In order that plaintiff's position may likewise not be 
misunderstood there is also set out the reasons for its 
contention that it is entitled to transact an insurance 
business in California relying, as it does, upon the recent 
Supreme Court decision in the case of United States v. 
South-Eastern Underwriters Assn., 322 U. S. 533; 64 
sup. Ct. Rep. 1162; 88 L. Ed. 1082. without the necessity 
of complying with the insurance laws of the State of 
Saitormia. I quote: 


“Now, after seventy five years, the Supreme Court, 
in applying the Sherman Anti-Trust Act to the South 
Eastern Underwriters Association, has reversed the 
old case of Paul vs. Virginia, and held that ‘insur- 
ance is commerce and where conducted across state 
line is interstate commerce.’ 


It is then, the effect which this decision may 
have upon the right of the States to regulate this field 
of imterstate commerce which is involved in this 
case 


This case is not, as counsel says, ‘an attempt by a 
foreign insurance company to transact business in 
the State of California without meeting the stand- 
ards of safety set by that State’, but it is the pres- 
entation of the question which everyone connected 
with the insurance business now knows must be 
presented to the Supreme Court, and that is can the 
State of California or any State reach out across 
its state lines and regulate the corporate structure, 
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the actuarial standard, and even the bookkeeping basis 
as well as complete regulation of such foreign com- 
panies’ business in every state in the Union, for the 
privilege of transacting an interstate business with 
the citizens of California or the state attempting to 
so regulate, even though such business may be small 
in comparison to the company’s business else- 
where. [42] 


This case does not present the question as to 
whether or not the laws of California will be nulli- 
fied but as to whether the State of California can 
nullify the laws of every other state in the Union 
if the companies organized in those states are to do 
an interstate business with the citizens of that state. 


We are not contending, as counsel seems to inti- 
mate, that all state legislation is nullified. 


This entire matter revolves around the question as 
to whether or not the plaintiff must obtain the con- 
sent of the State of California to transact an inter- 
state business with its citizens when that consent re- 
quires the conforming of its entire business, which 
is spread over every state in the Union, to the regu- 
lations of the State of California. Many regulatory 
measures could be enacted by a State for the pro- 
tection of its citizens, without the right to require a 
foreign corporation to obtain the states’ consent to 
transact an interstate business with its citizens 


Counsel then attempts on the same page to inject 
into (the) situation of the insurance business a re- 
quirement of an incorporated life insurer issuing 
policies on the reserve plan the requirement of a 
$200,000 capital which taken together with the fol- 
lowing page indicates that it is a requirement for 
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mutual benefit societies. As a matter of fact the 
section, 10510 applies to legal reserve lite insurance 
companies and not to mutual benefit companies. The 
laws of no state in the Union require a $200,000 
capital for mutual benefit societies. The California 
law which counsel’s arguments themselves indicate 
have created a monopoly for local California com- 
panies now in existence require a deposit of $25,000.00 
which is all of the capital requirement. A require- 
ment which this plaintiff could meet many times over. 
In fact, there is no showing or contention before this 
court that plaintiff does not meet all the require- 
ments which counsel has indicated are necessary ex- 
cept the one of asking the State of California for 
permission to do an interstate business with its 
citizens. Counsel says it is the policy of the law 
that the $200,000 reserve requirement be met. He 
does not know what reserve requirement this plaintiff 
can Or does meet. He only knows that it has trans- 
acted business across state lines with its citizens 
which does not constitute doing an intrastate busi- 
ness in California. without asking the permission of 
tes otate of California. 


The very sections which counsel cites as setting 
up-these requirements are a part of the Chapters set- 
ting out, among others, requirements of investment 
values in the insurance policies provided for in these 
Chapters which make the larger reserve necessary. 
Furthermore the laws of the State of Arizona under 
which plaintiff is transacting its business, Sections 
(Amended 1943) 53-601 of the 1939 Arizona Code 
prohibit plaintiff from issuing such policies so that 
all counsel is saying is that if plaintiff will ignore 
the [43] laws of the state under which it is or- 
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ganized and in fact if it will violate those laws and 
comply with laws of California enacted for entirely 
different types of companies it can be admitted to do 


business in California.” 


The court deems it advantageous to set out the con- 
tention of each side, in extensu, as to the construction to 
be placed upon the California code sections in view of 
the fact that counsel are in disagreement thereon; but 
the court does not consider a conciliation necessary on 
this particular point for the fundamenta! question for 
solution is whether the State of California, under its 
police power, and consonantly with the decision of the 
Supreme Court in United States vs. South-Eastern Un- 
derwriters Association, et al. (supra) holding that in- 
surance is interstate commerce, can still prohibit the plain- 
tiff from conducting an insurance business in California 
without complying with its local laws? The court prefers 
to decide this issue on broad general principles of con- 


stitutional law. Major continet in se minus. (C. J. 38, 
Dao) 


Status of law prior to the decision of the Supreme Court 
of the United States in the case of United States vs. 
South-Eastern Underwriters Assn., 3220ee ooo, 
64 Sup. Ct. Rep. 1162: 88 babe 


Prior to the decision of United States v. South-East- 
ern Underwriters Assn.. (supra) decided June 5th, 1944, 
the business of insurance was not deemed to be com- 
merce and a State could exclude foreign insurance com- 


panies or prescribe the terms and conditions under which 
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they could do business; /(1)/ therefore these prior au- 
thorities are of no assistance to the court, but the case 
of United States vs. South-Eastern Underwriters Assn. 
(supra) which was a criminal prosecution of a group of 
fire insurance companies under the Sherman Antitrust 
Act, overthrew this line of decisions of seventy five years’ 
standing and decided for the first time that in- [44] 
surance is interstate commerce and the case before the 
court will have to be decided on that basis. 


Plaintiff undoubtedly would have this court believe that 
as a result of that decision the plaintiff is now free for 
the first time to transact its insurance business in Cali- 
fornia unmolested by the laws of this State, even though 
the National Congress has not legislated upon the sub- 
ject of insurance. of which fact this court can take 
judicial notice. Plaintiff contends, inferentially at least. 
that the police power of the State is now ineffectual as a 
prohibition thereof, otherwise it would not be bringing 
this suit for an injunction and damages. With this as- 
sumption the court cannot agree, and the case of United 
States vs. South-Iastern Underwriters Assn., (supra) 
affords no ground for taking this position. 


(1) Paul v. Virginia, 8 Wall. 168 (1869); See also Liverpool 
& L. Life F. Ins. Co. v, Oliver, 10 Wall. 566 (1871); Fire 
Assn. of Philadelphia v. New York, 119 U. S. 10. 
(1886) ; Hooper v. California, 155 U. S.. 648, 655 (1895) ; 
Noble v. Mitchell, 164 U. S. 367, (1896); Allgeyer v. 
Louisiana, 165 U. S. 578, (1897): New York L. Ins. Co. 
v. Cravens, 178 U. S. 389. (1900) ; Nutting v. Massachusetts, 
Peon 5 553,590, (1902); Hartford Fr ins. Co. v, Perkins, 
125 Fed. 502 (1903). appeal dismissed 196 U. S. 643, (1905) ; 
Security Mut. L. Ins. Co. v. Prewitt, 202 U. S. 246 (1906) ; 
National Union F. Ins. Co. v. Wanberg, 260 U. S. 71, 
(1922): Bothwell v. Buckbee-Mears Co.. 275 U. S. 274 
(1927); New York L. Ins. Co. v. Deer Lodge County, 231 
U. S. 495 (1914). 
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Mr. Justice Black, who wrote the majority opinion of 
the court said: 


“Another reason advanced to support the result of 
the cases which follow Paul v. Virginia has been that, 
if any aspects of the business of insurance [45] be 
treated as interstate commerce, ‘then all control over 
it is taken from the States and the legislative regu- 
lations which this Court has heretofore sustained 
must be declared invalid’ (New York Life Ins. Co. 
v. Deer Lodge County, 231 U. S. 495, 509). Ac- 
cepted without qualification, that broad statement is 
inconsistent with many decisions of this court. It is 
settled that, for Constitutional purposes, certain ac- 
tivities of a business may be intrastate and therefore 
subject to state control, while other activities of the 
same business may be interstate and therefore sub- 
ject to federal regulation (see e. g. Crutcher v. 
Kentucky, 141 U. S. 47, 59-61; Atlantic Refining 
Co. v. Virginia, 302 U. S. 22, 26. Mig@aldiiclas: 
Berwind-White Co., 309 U. S. 33). And there is 
a wide range of business and other activities which, 
though subject to federal regulation, are so iiti- 
mately related to local welfare that, in the absence of 
Congressional action, they may be regulated or taxed 
by the states (italics supplied) (2) 


In other words, Mr. Justice Black did not deny that 
under the interstate commerce clause of the Federal Con- 
stitution, in the wide range of business and other activities, 


(2) See Gibbons v. Ogden, 9 Wheat 1, 200, 203-210: Willson 
v. Black Bird Creek Marsh Co., 2 Pet. 245, 250-252; 
License Cases, 5 How. 504, Opinion of Mr. Chief Justice 
Taney, 578-586; Cooley v. Board of Wardens, 12 How. 
299, 318-321; Kelly v. Washington, 302 U. S. 1, 9-10. Cz. 
Sturges v. Crowninshield, 4 Wheat, 122, 192-196; Houston 
y. Moore, 5 Wheat 1, Opinion of Mr. Justice Story, 45-50. 
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they are so intimately related to local welfare that, in 
the absence of Congressional action, they may be regulated 
or taxed by the States. In the present case for decision. 
however. taxation is not involved and, therefore, will not 
be discussed. 


The defendants must necessarily concede that insur- 
ance is now interstate commerce in view of the decision 
of this Supreme Court in the aforementioned case of 
United States v. South-Eastern Underwriters Assn., 322 
(eee. 04 Sup. Ct. Rep. 1162; 88 L. Ed. 1082, and 
the court will assume that fact for all purposes, but they 
contend that, under the police power of the State of Cali- 
fornia, and until Congress has legislated on the subject 
of insurance, the [46] laws of California regulating the 
admission of foreign insurance companies to transact 
business in this State still control, so the exploration of 
the court into the realm of Jaw will necessarily be along 
these lines. 


Police power of the States. 


What is the police power? According to the tenth 
amendment to the Constitution of the United States, ‘‘The 
powers not delegated to the United States by the Con- 
sitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people,” and the 
police power of the States is reserved in the Constitution 
itself, made all the more emphatic, however, by this 
Amendment. 


| ine reservation to the States respectively can only 
mean the reservation of the rights of sovereignty 
which they respectively possessed before the adoption 
of the Constitution of the United States and which 
they had not parted from by that instrument.” (Gor- 
donee United States, 117 U. 5. 697, 705 (1864); See 
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also States ex rel. Turner v. Williams, 194 U. S. 
279, 295 (1904); United States v. Butler, 297 U. S. 
1, (1936).) 


“Tt is a familiar rule of construction of the Con- 
stitution of the Union that the sovereign powers 
vested in the State governments by their respective 
constitutions, remained unaltered and unimpaired, ex- 
cept so far as they were granted to the Government 
of the United States. That the intention of the 
framers of the Constitution in this respect might not 
be misunderstood, this rule of interpretation is ex- 
pressly declared in the tenth article of the amend- 
ments.” (Bufhngton (Collector) v. Day, 11 Wall. 
113, 124, (1871); ‘and such article added nothing 
to the instrument as originally ratified and has no 
limited and special operation upon the people’s dele- 
gation by article V of certain functions to the Con- 
press,’ (United States v. Sprague, 252m eta 
735, NOS): 


ay 


a State has the same undeniable and un- 
limited jurisdiction over all persons and things, with- 
in its territorial limits, as any foreign nation; where 
that jurisdiction is not surrendered or restrained by 
the Constitution of the United States. That, by vir- 
tue of this, it is not only the right, but the bounden 
and solemn duty of a State, to advance the safety, 
happiness, and prosperity of its people, and to pro- 
vide for its general welfare, by any and every act of 
legislation, which it may deem to be conducive to 
these ends: where the power over the particular sub- 
ject. or the manner of its exercise 1s not surrendered 
or restrained in the manner just stated. That 
all [+7] those powers which relate to merely munici- 
pal legislation, or what may, perhaps, more properly 
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be called internal police. are not thus surrendered or 
restrained; and that, consequently, in relation to these, 
the authority of a State is complete unqualified, and 
exclusive.’ (New York v. Miln, 11 Pct. 102, 138, 
@g37 ). 


“The Fourteenth Amendment does not limit the 
subjects upon which the police power of the State 
may be exerted.” (Minneapolis & St. L. R. Co. v. 
Beckwith, 129 U. S. 26, (1889); Davis v. Mas- 
eaentisctts, 167 U. S. 43, (1897). See also Sanitary 
District v. United States, 266 U. S. 405. 427, (1925), 
enime texas & N. O. R. Co. v. Miller, 221 U. S. 
408, 414, (1911); Atlantic Coast Lines R. Co. v. 
Goldsboro, 232 U. S. 548, 558, (1914); Denver & 
R. C. E. Co. v. Denver, 250 U.S. 241, 244, (1919). 


‘It is thoroughly established that the inhibitions 
of the Constitution upon the deprivation of prop- 
erty without due process of law by the States are 
not violated by the legitimate exercise of legislative 
power in securing the public safety, health and 
morals (New York & N. E. R. Co. v. Bristol, 151 
WS) 556, 567, (1894). See also Barbier v. Con- 
mollw~etia U. 5. 27, (1885); Ex parte Kemmiler, 
136 U. S. 436, (1890): Ex parte Converse, 137 U. 
Seree? (1691): Giozza vy. Tiernan, 148 U. S. 657, 
(1893): Howard v. Kentucky, 200 U. S. 164, 
(1906). 


“The police power of a State embraces regulations 
designed to promote the public convenience or the 
general prosperity as well as those to promote pub- 
lic safety, health, or morals, and is not confined to 
the suppression of what is offensive. disorderly, or 
unsanitary, but extends to what is for the greatest 
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welfare of the State. (Bacon v. Walker, 204 U. S. 
311 (1907). See also California Reduction Co. v. 
Sanitary Reduction Works, 199 U. S. 306, 318, 
(1905); Chicago B. & Q. R. Co. v. Hllig@ismex rel: 
Grimwood, 200 U. S. 561, 592 (TSGGiRS Vester 
Turf Asso. v. Greenburg, 204 U. 5S. 359, 363 
(1907); House v. Mayes, 219 U. SZ7UGiSii = 
Chicago. B. & O. R. Co. v. McGuire) ZIG 
568, 569, (1911); Eubank v. Richmond, 226 U. S. 
137% (1912); Schmidinger v. Chicagowmzzo sl 3: 
578 (1913); Sligh v. Kirkwood, 237 (UBB ee2jnos. 
59 (1915): Chicago & Alton R. Co. vi) iambarser, 
238 U. S. 67, (1915); Nebbia v. NeweiwerlogZor 
U. S. 502 (1934); Near v. Minnesotasexaiei@lson, 
283 U. S. 697, 707, (1931); Nashville @aicarot ale. 
R. Co. v. Walters. 294 U. S. 405 (1935).” 


Laws which are passed by the States and in the exer- 
tion of their police power, not in conflict with laws of 
the National Congress upon the same subject, and in- 
directly and re-affecting interstate commerce, (italics sup- 
plied) are never- [48] theless valid laws. (3). 


There can be no question but that the State has the 
right, under its Police Power. to interfere with inter- 
state commerce. 


‘There is an exception to the commerce clause of 
the Constitution in favor of the police power of the 
States. That power is sufficient to enable the states 
to provide for the security of the lives. health, and 
comfort of its citizens. and as a part of that power 
the states may regulate or restrict the sale of ar- 


(3) New York ex rel. Silz v. Hesterberg (2 eee 


(1908), citing Missouri K. & T. R. Co. v. Haber, 169 U. S. 
613 (1898): Pennsylvania R. Co. v. Hughes, 191 U. S. 
477, (1903); Asbell v. Kansas, 209 U. 5. 2515) 10s). 
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ticles deemed injurious to the health or morals of 
the community. But in exercising this power the 
states cannot impose taxes on persons passing through 
the state, nor upon property imported, so long as 
it is in the original package, and no regulation can 
be made directly affecting interstate commerce. 
(Moog v. States, 41 So. 166, 168: 145 Ala. 75, cit- 
ing Robbins v. Taxing Dist. Shelby County, 7 S. 
Creole. 120°U. Sts9; 30 L. Ed. 694.” 


The police power, however, has its limits and must 
stop when it encounters the prohibitions of the Federal 
Constitution, (4). The police power is the least limit- 
able of the exercises of government, (5); and its limita- 
tions are hard to define, (6); are not susceptible of cir- 
cumstantial precision, (7); cannot be determined by any 
formula, (8): and must always be determined with ap- 
propriate regard to the particular subject of its exer- 


cise, (9). [49] 


Though obligations of contracts must yield to a proper 
exercise of the police power, and vested rights cannot 
inhibit the proper execution of the power, it must be 


(4) Eubank v. Richmond, 226 U. S. 137 (1912); Southern 
hemos. Virginia, 290 U. S. 190 (1933); Panhandle 
' Eastern Pipe Line Co. v. State Highway Commission, 294 
Wiese 613,622 (1935). 


fepiaadacheck v. Sebastian, 239 U. 5S. 39% (1915); Hall v. 
Geiger-Jones Co., 242 U. S. 539 (1917). 

MG) Shieh v. Kirkwood, 237 U. S. 52, 58-59 (1915). 

()) @ubank vy. Richmond, 226 U. S. 137, 142, (1912). Erie 
kem@cm yy. Williams, 233 U. 3S. 655/089, (1914): Pan 
handle Eastern Pipe Line Co. v. State Highway Commission. 


294 U. S. 613, 622 (1935). 


(8) Hudson County Water Co. v. McCarter, 209 U. S. 349. 
(1908). 


(ye Nean ey. Ninnesota ex rel. Olsen, 283 U. S. 697, 707, 
gS). 
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exercised for an end which is in tact public and the 
means adopted must be reasonably adapted to the accom- 
plishment of that end and must not be arbitrary or op- 
pressive, (10). The police power may be exerted, 
when otherwise the effect may be to invade rights guar- 
anteed by the lourteenth Amendment, only when such 
legislation bears a real and substantial relation to the 
public health, safety. morals, or some other phase of the 
general welfare, (11). The general rule 1s that if regu- 
lation goes too far it will be recognized as a taking for 
which compensation must be paid, (12). 


Each exertion of the police power has the support of 
the presumption that it is an exercise in the interest of 
the public, and that there are facts justifying its specific 
exercise. (Erie R. Co. v. Williams, 233 U. S. 685. 699, 
(1914). The presumption attaches alike to statutes, mu- 
nicipal ordinances. and orders of administrative bodies. 
(Pacific States Box & Basket Co. v. White, 296 U. S. 
Zo, (WSS): 


While it is the duty of the Federal courts to see to it 
that the constitutional rights of the citizen are not in- 
fringed by the State, they should not strike down an 
enactment or regulation adopted by the State under its 
police power unless it be clear that the declaration of 
public policy contained in the statute is plainly in viola- 
tion of the Federal Constitution, (13). The legislation, 
when dealing with a subject within the police power, must 
be upheld unless shown to be clearly unreasonable, ar- 


(10) Treigle v. Acme Homestead Asso09Z97 SUS oml lo 
(1936), 


(il) Ligget (Louis K.) (@o. v. Baldridges 2750 Sasi ere 
(1928). 


(12) Pennsylvania Coal Co. vy. Mahon, 260 U.S. 393m51922). 
(13)) Broadnax v. Missouri, 219 U. S. 285,292.09 17 ie 
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bitrary, or dis- [30] cruminatory, (italics supplied) (14). 
The broad words of the Fourteenth Amendment are not 
to be pushed to a drilv logical extreme, and the courts 
will be slow to strike down as unconstitutional legisla- 
tion enacted under the police power. (15). 

It is well established that when a State exerting its 
recognized authority undertakes to suppress what it is 
free to regard as a public evil, it may adopt such measures 
having reasonable relation to that end as it may deem 
necessary in order to make its action effective, (16). Rea- 
sonableness is the test of police power, not scientific pre- 
cision. (17). A regulation will not be declared invalid 
because a court may regard it as ineffectual, or harsh 
in particular instances or in aid of an objectionable 
meltey, (18). 

Where legislative action is within the scope of the 
police power. fairly debatable questions as to its reason- 
ableness. wisdom, and propriety are not for the deter- 
mination of courts, but tor that of the legislative body 
on which rests the duty and responsibility of decision. 
Ge). [51] 

(14) Hadacheck v. Sebastian, 239 U. S. 394, (1915); Cusack 
(Thomas) Co. v. Chicago, 242 U. S. 526, (1917). 


(elses oble State Bank v. Haskell, 219 U. S. 104, (1911). 

(ojyeburnty @xtract & Tonic Co. « Lynch, 226 U. S. 192, 201, 
(alae 

(i7 )sproles v. Bintord, 286 U. 5. 374, (1932). 

mis )ebayside Fish Flour Co.. Gentry. 297 U.S. 422, (1936). 

(19) Standard Oil Co. v. Marysville, 279 U. S. 582, 584 (1929), 
citing Zahn v. Board of Public Works, 274 U. S. 325, 328, 
(1927); Hadacheck v. Sebastian, 239 U. S. 394. 408- 
412, 413-414, (1915); Euclid v. Ambler Realty Co. 274 
U. S. 365, 388, (1926); Jacobson v. Massachusetts, 197 
U. S. 11, 30 (1905): Laurel Hill Cemetery v. San Francisco, 
ZiGmiee Ss s25, Joa, (1910) 2 Cusack (Thomas) Co. v. 
Giieico "242 U. 5. 926, 530, (1917); Price v. Illinois, 238 
U.S. 446. 451, (1915). See also Purity Extract & Tonic 
Gon ae yen, 226 U.S, 192, 2012202 (1912); Erie R. Co. 
y. Williams, 233 U. S. 685, 704, (1914). 
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Tradition and habits of the community count for more 
than logic in determining the constitutionality ot laws 
enacted for the public welfare under the police power. C20). 
The fact that a practice is of ancient standing in a State 
is a reason for holding it unaffected by the Fourteenth 
Amendment. (21); and the amendment does not override 
public rights, existing in the form of servitudes or ease- 
ments which are held by the courts of a State to be valid 
under its constitution and laws. (22). 


A statute is not invalid under the Constitution be- 
cause it might have gone farther than it did, or because 
it may not succeed in bringing about the result that it 
tends to produce. (Roschen v. Ward, 279 U. S. 337, 
(1929).) When a state legislature has declared that, in 
its opinion, the policy of the State requires a certain 
measure, its action should not be disturbed by the courts 
under the Fourteenth Amendment unless they can clearly 
see that there is no reason why the law should not be 
extended to classes left untouched. (Williams v. Ar- 
Kemeas, 217 U.S. 79, (1910).) 


The Commerce Clause (Article I. Sec. 8. (Glansems: 
United States Constitution. 


In contrast to the authority of the State, under its 
inherent police power, to regulate its internal affairs, 
which power has never been delegated to the Federal 
government, either expressly or by implication, we have 


(20) Laurel Hill Cemetery v. San Francisco, 216 U. S. 358, 
(1910). See also Plessy v. Ferguson, 163 U. S. 537, 
(1896). 


(21) Jackman v. Rosenbaum Co. 260 U. S. 22, (1922). 

(22) Eldridge v. Trezevant. 160 U. S. 452, 468, (1896) ; Vidalia 
v. McNeely, 274 U. 5. 676, (1927); see also St. Anthony 
Falls Water Power Co. v. Board of Water Commissioners, 


168 U. S. 349, (1897). 
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an express power given to Congress “to regulate com- 
merce with foreign nations, and among the several States, 
emaeewith the Indian Tribes’ [52] (Article I, Sec. 8, 
Clause 3, of the [Federal Constitution); and, as insur- 
ance has now been judicially determined to be inter- 
state commerce, the question that presents itself is this: 
Just how far have the States, under their police power 
been divested of authority to make laws for the health. 
protection and happiness of their citizens in the regula- 
tion of insurance companies, bearing in mind that, as of 
this date. no federal legislation has been passed on this 
subject. 


In general, it may be said that Congress. under the 
commerce clause of the tederal constitution, has the 
power to occupy, by legislation, the whole field of inter- 
state commerce (Champion vy. Ames (Lottery case), 188 
U. S. 321, 358, (1903)) and that whether the power in 
any viven case is vested exclusively in the Federal Gov- 
ernment depends upon the nature of the subject to be 
regulated (Gilman v. Philadelphia, 3 Wall. 713, 727 
(1866).); and that it is only direct interference with the 
freedom of interstate conimerce that brings a case with- 
in the exclusive domain of federal legislation (Field v. 
Barbar Asphalt Paving Co., 194 U.S. 618, 623 (1904).) 


A collation of the authorities, dealing. on the one hand 
with the exercise of the police power by the States and. 
on the other hand. the authority of Congress to exercise 
its powers to legislate on interstate commerce under the 
Commerce clause of the United States constitution, indi- 
cates that nine basic postulates may be considered in 
reaching a decision in’ the instant case. 


Postulate one: Consistent with the power of Congress 
to regulate commerce among the States, the States pos- 
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sess, because they have never surrendered, the power to 
protect the public health, the public morals, and public 
safety, by any legislation ap- [53] propriate to that end 
which does not encroach upon rights guaranteed by the 
National constitution, nor come in conflict with the acts 
of Congress passed in pursuance of that instrument, (23) ; 
but the police power of the State cannot draw within 
its jurisdiction subject matter which has been delegated 


to Congress exclusively by the Constitution, (24); 
Postulate two: It is a well-established principle that 


Congress may circumscribe its regulation of interstate 


commerce and occupy a limited field, and the intent to 


supersede the exercise by the State of its police power 


as to matters not covered by the Federal legislation is 


(23): Missouri, K. & T. R. Co, ~. Haber, 169 (UR clage2] 
(1898). See also Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 196, 215 (1885); Sioux Remedye@ems Gon 
235 U. S. 197, (1914) ; New Mexico ex rel. Meceany(E. J.) 
& Co., v. Denver & R. G. R. Co., 203 Ul Saisar Wana) 
Bowman v. Chicago & N. W. R. Co., 125 @eSae os e450 
(1888) ; Robbins v. Taxing Dist. of Shelby County, 120 
U. S. 489, 493 (1887) ; Hannibal & St. J. R. Co. v. Husen, 
95 U. S. 465, 470 (1878); Lake Shore Geen Gow 
Ohio ex ret Lawrence. 173 U. S. 285, 292 (1899); New 
York, NeeH. @@ H. R. Co. v. Newes York = igsmieeeo aZ- 
631 (1897); Sligh v. Kirkwood, 237 URS eeoZesG! 2s). 
Southern R. Co. v. Reid, 222 U. S. 424 (1912); Houston 
& T. C. R. Co. v. Mayes, 201 U: 3. 321 (Gia sinipsan 
y. Shepard (Minnesota Rate Cases), 230 U. S. 352. (1913) ; 
Mintz v. Baldwin, 289 U. S. 346, (1933); Kelly v. Wash- 
ington ex rel. Foss Co., 302 U. S. 1, (1937). 


(24); Henderson v. New York, 92,U. 5. 259) 27 1iiaza e 
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not to be implied unless the latter fairly interpreted is in 


actual conflict with the state law. (25); 


Postulate three: The principle that a State may en- 
act local laws under its police power in the interest of 
the welfare of the people. although they affect inter- 


state commerce, and that such laws may stand at least 


until Congress takes possession of the field under its 
superior authority to regulate such commerce, has no 
application where the State passes beyond the exercise 
of its legitimate authority, and undertakes to regulate 
interstate conimerce by imposing burdens upon it, (26); 


Postulate four: Where the power of Congress to 
regulate is exclusive, 1.¢., subjects national in character, 
the failure of Congress to make express regulations in- 
dicates its will that the subject shall be left free from 
any restrictions or tmpositions: and any regulations of the 


(25): Townsend v. Yoemans, 301 U. S. 441, 454, (1937) ; citing 
Savage v. Jones, 225 U. 5S. 501, 533, (1912); Atlantic 
Coast Line v. Georgia, 234 U. S. 280, 293, 294 (1914); 
Illinois C. R. Co. v. Public Utilities Commission, 245 U. S. 
93,510, (1918); Carey v. Sotith Dakota, 250 U. S. 118, 
122, (1919) ; Lehigh Valley R. Co. v. Public Utility Comrs. 

Meee 2+, 35° (1928). Atchison, T7 & S. F. R. Co. v. 
Railroad Commission, 283 U. S. 380, 392, 393, (1931); 
Hartford Indemnity Co. v. Illinois, 298 U. S. 155, 158, 
Closany; 


(26): Lemke v. Farmers’ Grain Co.. 258 U. S. 50, (1922): See 
also Kansas City Southern R. Co. v. Kaw Valley Drainage 
Dist., 233 U. S. 75 (1914) ; Mlinois Cent. R. Co. v. Illinois, 
163 U. S. 142 (1896) ; McDermott v. Wisconsin, 228 U. S. 
W913); Brennan v. Titusville, 153 U. S. 289 , 200 
(S95) Hannibalt& St. J. R. Co. v. Husen, 95 U. S. 465, 
472 (1878); Dahnke-Walker Milling Co. v. Bondurant, 
270. 5.262 (1921 ) ; 
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subject by the States, except in matters of local concern 
only, is repugnant to [54] such freedom, (27); 


Postulate five: Where the subjects on which the power 


may be exercised are local in their nature or operation, or 


constitute mere aids to commerce, the authority ot the 
State may be exerted for their regulation and manage- 


ment until Congress interferes and supersedes it, (28); 


Postulate six: When Congress acts with reference to 
a matter confided to it by the Constitution, then its stat- 
utes displace all conflicting local regulations touching 
that matter, although such regulations may have been 


established in pursuance of a power not surrendered by 


(27): Robbins v. Shelby County Taxing Dist., 120 U. S. 489, 
493 (1887); See also Southern R. Co. v. Reid, 222 U. S. 
424 (1912); Western U. Teleg. Co. v. James 162 U. S. 650, 
655, (1896); United States v. E. C. Knight @ommise Us 
1, 11, (1895) ; Pittsburz & S. Coal Co. v. Bateayaloe, Us: 
577, 588 (1895); Wilkerson v. Rahrer (In re Rahrer), 
140 U. S. 545, 555, (1891); Leisy & Com yaielardin 15 
U. S. 100, 110, (1890) Philadelphia & Shiai so: 
v. Pennsylvania, 122 U. S. 326, 336, (1887); Walling v. 
Michigan, 116 U. S. 446, 455, (1886); Escanaba & L. M. 
Transp. Co. v. Chicago, 107 U. S. 678, (1883); Welton 
vy. Missouri, 91 U. S. 275, 282, (18/6) eee cena 
Titusville, 153 U. S. 302 (1894); United States v. Rio 
Grande Dam & Irrig. Co.. 174 U.S) 690MGR ie Skelly 
vy. Washington ex rel. Foss Co, 302 U.S. IaGha ae 


(28): Escanaba & L. M. Transp. Co. v. Chicago, 673, 687 
(1883). See also Cardwell v. American River Bridge Co., 
113 U. S. 205, 210 (1885); Simpson v. Shepard (Min- 
nesota Rate Cases), 230° U. 5) jaZmgl iy 
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the States to the General Government, (29); but the 
action of Congress must be specific in order to be para- 


mount, (30) ; 


Postulate seven: A law of Congress regulating com- 
merce with foreign nations or among the several States 
is the supreme law. and if the law of a state is in con- 
flict with it, the law of Congress must prevail and the 
State law cease to operate so far as it is repugnant, (31): 


Postulate eight: When Congress exercises its exclu- 
sive powers over interstate commerce, the States cannot 
legislate on the subject, and the situation is covered as 
much by what is not done by Congress or the Interstate 
Commerce Commission, as by the regulations it has 
made, and the State has no power to fill what it may 


7 eaeesoliore & M.S. R. Co. v Ohio, 173 U. S. 285, 297. 

a (1899). See also Gulf, C. & S. F. R. Co. v. Hefley, 158 

U. S. 98, 104, (1895) ; Missouri, K. & T. R. Co. v. Harris, 

234 U. S. 412 (1914); Erie R. Co. v. New York, 233 

(Bs 0711918) ; Asbell v. Kansas, 209 U. S. 251 (1908); 

Smith v. Alabama, 124 U. S. 465, 473, (1888); Smith v. 

Turner (Passenger cases), 7 How. 283, 396 (1849) ; Savage 

Paplonesn 220) U. 5.730) (1912) <°Chicago, R. 1. & P. R. Co: 

_ v. Hardwick, 226 U. 5. 426 (1913); Missouri Pac. R. Co. 
Waeetene2s 3 Us 5. s41, (1927) ; 


30): Missouri P. R. Co. v. Larabee Flour Mills, 211 U. S. 
627 (1909) ; 


(31): Thurlow v. Massachusetts (License Cases), 5 How. 504, 
574 (1847). See also McDermott v. Wisconsin, 228 U. S. 
Seach vissoun, Kec ToaR. Co, vy. Harris, 234 
U. S. 412, (1914); Southern R. Co. v. Reid, 222 U. S. 
tame 2) Chicago 1. & L. RaCo, v. Hackett, 228 U. S. 
559, (1913); Railroad Commission v. Southern P. Co.. 
264+ U. S. 331 (1924); Kelly v. Washington ex rel Foss 
Som oce ss, 1, (1937). 


46 First National Benefit Society vs. 


regard as a hiatus left by Congress and the Interstate 
Commerce Commission, (32); and 


Postulate nine: Even when an act of Congress does 
not go into effect until a certain time following its pas- 
sage, State legislation is immediately superseded upon the 
enactment of the Federal statute, (33); [55] 


The power which the Constitution bestows upon Con- 
gress over commerce does not exhaust the subject of the 
control of commerce for there is a commerce which hes 
beyond the power of Congress to control. The States 
have a commerce of their own and they are as supreme 
in its control as Congress is supreme in the control of 
interstate and foreign commerce. This has never been 
disputed since the case of Gibbons v. Ogden, 9 Wheat. 1, 
(1824), (34). [57] 


The power to regulate commerce among the States is 
a unit. but if particular subjects within its operation do 
not require the application of a general or uniform sys- 
tem, the States may legislate in regard to them with a 


(32): Whish v. Public Service Commission, 240 N. Y., 677 
(1925). See also Missouri, K. & T. Ri @oeee seiaber 
169 U. S. 613, 627 (1898) ; Michigan C. R. Co. v. Vreeland, 
fer Wo Soe, (Iie 


(33): Northern P. R. Co. v. Washington ex rel. Atkinson, 222 
US 3/0 @tot2). 


(34): Lord v. Goodall. N. & P. S. S. Co., 102 9URRS ae es - 3 
(1881). See also Thurlow v. Massachusetts (License 
Cases) 5 How. 504, 574, (1847); Smith v. Turner 
(Passenger cases) 7 How. 283, 415 (1849); Sinnot v. 
Davenport, 22 How. 227, 243 (1849); Hall v. DeCuir, 
95 U. S. 485, 488 (1878); Addyston Pipe & Steel Co., v. 
United States, 175"U. S. 211, 247, (1890) ] BSimpcon.. 
Shepard (Minnesota Rate Cases); 230 U. S. 352 (1913); 
Houston, E. & W. T. R. Co. v. United Statese73t> 0S: 
342 (1914). 


View 
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to local needs and circunistances until Congress 


otherwise directs; (italics supplied) but the power thus 
exercised by the States is not identical in its extent with 
the power to regulate commerce among the States. The 
power to pass laws in respect to internal commerce, in- 
spection laws, (35); quarantine and health laws, (36): 
and laws in relation to bridges, ferries, and highways be- 


long's 


to the class of power pertaining to locality, essen- 


tial to local intercommunication, to the protection, the 


(35): 


(30): 


Foster v. Master and Wardens of Port of New Orleans, 
94 U. S. 246 (1877). See also Red “C” Oil Mfg. Co. v. 
Board of Agriculture, 222 U. S. 380, (1912); New Mexico 
ex rele Mclean v. Denver & R. G. R. Co, 203 U. S. 38, 
(1906) ; Arbuckle v. Blackburn, 191 U. S. 405, 414 (1903) ; 
Pittsburgh & S. Coal. v. Louisiana, 156 U. S. 590, 597, 
Gie75), savage v. Jones, 225 U.S. 501 (1912); Vance v. 
Vandercook Co., 170 U. S. 438, 455 (1898); Turner v. 
Maryland, 107 U. 8S. 38, (1883); Standard Stock Food 
Co. v. Wright, 225 U. S. 540, (1912); Hinson v. Lott, 
8 Wall. 148 (1869) ; Scott v. Donald, 165 U. S. 58 (1897) ; 
Pabst Brewing Co. v. Crenshaw, 198 U. S. 17 (1905); 
Patapsco Guano Co. v. Board of Agriculture, 171 U. S. 
345 (1898); Foote v. Stanley, 232 U. S. 494 (1914); 
Pure Oil Co. v. Minnesota, 248 U. S. 158 (1918) ; Standard 
ieCo,v Graves, 249 U. 5S. 389 (1919). 


Smith v. Turner (Passenger Cases) 7 How. 283, 400, 
(1849); See also Louisiana v. Texas, 176 U. S. 1, 21, 
(1900) ; Minnesota v. Barber, 136 U. S. 313, 319, (1890) ; 
Compagnie Francaise de Navigation v. Louisiana, 186 U. S. 
B60, 505 (1902); Keid v. Colorado, 187 U. S. 137, 151 
(1902) ; Asbell v. Kansas, 209 U. S. 251, (1908) ; Hannibal 
Cote iv. CO etitisen, 95° U. S.-465, 471. (1878); 
Kimmish v. Ball, 129 U. S. 217, 220 (1889); Rasmussen v. 
Idaho, 181 U. S. 198, (1901) ; Smith v. St. Louis & S. W. R. 
Co., 181 U. S. 248 (1901); Missouri, K. & T. R. Co. v. 
Faber s!O95WE S613, 636 (1898); Morgan's L. & T. R. 
& S. S. Co. v. Board of Health, 118 U.S. 455, 465, (1886) ; 
Mintz v. Baldwin, 289 U. S. 346, (1933). 
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safety, and the welfare of society, originally necessarily 
belonging to, and upon the adoption of the Constitution 
reserved by, the States, except so far as falling within the 
scope of a power confided to the general government. 
Where the subject matter requires a uniform system as 
between the States, the power controlling it is vested 
exclu- [58] sively in Congress and cannot be encroached 
upon by the State; but where in relation to the subject 
matter different rules may be suitable for different localh- 
ties, the States may exercise powers which, though they 
may be said to partake of the nature of the power 
granted to the Federal government, are strictly not such, 
but are simply local powers, which have full operation 
until or unless circumscribed by the action of Con- 
gress. (37) (italics supplied ). | 


Consistent with the power of Congress to regulate 
commerce, the States possess, because it was reserved, 
the power to protect the public health, the public morals, 
and the public safety by any legislation appropriate to 
that end which does not encroach upon rights guaranteed 
by the National constitution nor come in conflict with acts 


(37): Leisy (Gus) & Co. v. Hardin, 135 U. S. 100M e3))e 
see also Simpson v. Shepard (Minnesota Rate Cases), 230 
U. S. 352 (1913); Southern R. Cov. RemmezeZelies ss 
424 (1912); Escanaba & L. M. Transp. Co. v. Chicago, 
107 U. S. 678, 683 (1883); Mobile County v. Kimball, 
102 U. S. 691, 698 (1881); Gilman v. Pinladelphia, 3 
Wall, 713, 727 (1866) ; Cardwell v. American River Bridge 
Co., 113 U. S. 205, 210, (1885); Stone v. Farmers Loan 
& T. Co. (Railroad Commission Cases), 116 U. S. 307 
(1886); Peik v. Chicago & N. W. R. Co., 94 U. S. 164 
(1877) ; Smith v. Turner (Passenger Cases), 7 How. 283 
(1849) ; Covington & C. Bridge Co. v. Kentucky, 154 U. S. 
204, 209 (1894); Western U. Teleg. Co. v. Kansas ex rel. 
Coleman, 216 U. S. 1 (1910); Cummings v. Chicago, 188 
U. S. 410, (1903); New York ex rel Pennsylvania R. 
Co. v. Knight, 192 U. S. 21, 27 (1909), Valleveswsn Gov. 
Wattawa, 244 U. S. 202 (1917) ; Interstate Transit v. Lind- 
sey, 266 U. Sales (iain). 
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of Congress, (38). But while a State can do nothing 
which will directly or indirectly (39) burden or impede 
interstate commerce, and the police power does not jus- 
tify a direct interference with such commerce (40) 
may make valid enactments in the exercise of its legisla- 
tive power to promote the welfare and convenience of its 
citizens, although in their operation they may have an 
effect upon interstate commerce, (41). [59] 


fees ssouri K. & IT. R. Co. v. Haber, 169 U. S. 613, 628, 
(i378) sce also Sioux Remedy Co. v. Cope, 235 U. S-. 
197 (1914); New Mexico ex rel McLean & Co. v. Denver 
oa Gk. Co,, 203 U. S. 38 (1906): Houston & T. C. R. 
Cov. Mayes, 201 U. S. 321 (1906); Bowman v. Chicago 
& N. W. R. Co., 125 U. S. 465, 489 (1888); Robbins 
v. Shelby County, 120 U. S. 489, 493, (1887) ; Gloucester 
Memy Co. v. Pennsylvania, 114 U. S. 196, 215 (1885); 
annibal & St. J. R. Co. v. Husen, 95 U. S. 465, 470 
(@ic72). ake Shore & M. S. R. Co. v. Ohio ex rel. 
Lawrence, 173 U. S. 285. 292 (1899): New York, N. H. 
iice@o, v. New York, 165 U. S. 628, 631 (1897); 
Sligh v. Kirkwood, 237 U. S. 52 (1915): Western U. 
Miciez Co, vy. Katisas ex rel. Coleman, 216 U. S. 1, 26, 
(1910). 

(39): Northern Securities Co. v. United States, 193 U. S. 197, 
350 (1904); Cf. Western Distributing Co. v. Public Service 
Commission, 269 U.S. 119 (1932) ; 


(a0) New York, N. H. & H. R. Co. v. New York, 165 U. S. 
628, 631 (1897): See also Henderson v. New York, 92 
es 257 (1876); Chy Lung v. Freeman, 92 U. S. 275 
(1876); New York v. Compagnie Generale Transatlan- 
iique 107, 5. 59 (1883); Illinois Cent. R. Co. v. Illinois 
ex rel. Butler, 163 U. S. 142 (1896); McDermott v. Wis- 
eonoineczcs UW, 5, 115 (1913). Savage ye. [Rents 225) US. 
501 (1912); Brennan v. Titusville, 153 U. S. 289, 299 
(1894) ; Schollenberger vy Pennsylvania, AL AGI Se it IZ 
(1898) ; Seaboard Air Line R. Co. v. Blackwell, 244 U. S. 
ClUwelo17) Lemke v. Farmers Grain Co., 258 U. S. 50: 
(1922); Clyde Mallory Lines v. Alabama, 296 U. S. 261 
(1935); DiSanto v. Pennsylvania, 273 U. S. 34 (1927): 
ilicsounil. ik, Co. v. Castle, 224 U. S. 541 (1912); 

(41): Pennsylvania R. Co. v. Hughes, 191 U. S. 477, 488, (1903). 
See also South Covington & C. St. R. Co. v. Covington, 
Zoo >. 507, (NOUS); Asbell v. Kansas, 209 U. S. 251 
(1908): Sherlock v. Alling, 93 U. S. 99, 103 (1876) : 
Louisville & N. R. Co. v. Kentucky, 183 U. S. 503, 518 
(1902); Standard Oil Co. v. Tennessee, 217 U. S. 413, 
(1910). 
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Generally it may be said in respect to laws of this 
character that, though resting upon the police power of 
the State, they must yield whenever Congress, in the 
exercise of the powers granted to it, legislates upon the 
precise subject matter, for that power, like all other re- 
served powers of the States, is subordinate to those in 
terms conferred by the Constitution upon the Nation, 


(42). [60] 


Fourteenth Amendment to the Constitution of the 
United States: 


As to the allegation of the plaintiff that Maynard Gas- 
sison, Insurance Commissioner of the State of California. 
acting through his deputies, has interfered with the rep- 
resentatives of plaintiff and threatened them with prose- 
cution if ‘they persisted in aiding the insurance transac- 
tions of plaintiff in California in violation of the Four- 
teenth Amendment to the Constitution of the United 
States, it is well settled that the police power may be 
exerted by the State, under certain limitations, of course, 
notwithstanding the Fourteenth Amendment. (Liggett 
(Louis K.) Co. v. Baldridge, 278 U. SoatO SaaS 
(1928); Noble State Bank v. Haskell, 219 U. S. 104, 
(1911); Minneapolis & Ste L. Ry. Co. Beédhaviti 9 > 
Ct. 207, 209. 129 U.S. 29" 32 L. Ed@asaam 


The court finds it difficult to ascertain the exact con- 
tention of plaintiff for it concedes the power of the State. 


(42): Gulf, C.& S. F. R. Co. v. Hlefley, 158 DS 2 oi gies ye 
See also Chicago R. I. & R. R. Co. v. Hardwick Farmers 
Elevator Co., 226 U. S. 426 (1913); Missouri K. & T. R. 
Co. v. Haber, 1698). S. 613, 627 (1898); MichigaunC? ik: 
Co. v. Vreeland, 227 U. S. 59° (1913); Wlinoieee ee ceo: 
vy. DeFuentes, 236 U. S. 157 (1915); Railroad Commission 
(California) v. Southern P. R. Co., 264 U. S333mG@24 
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under the police power, to make local rules and regulations 
which indirectly interfere with interstate commerce (page 
2 of brief): it states that it is ‘not an attempt by a 
foreign insurance company to transact business in the 
State of California without meeting the standards of 
safety set by that state’, (page 11 of its brief); that 
“this case does not present the question as to whether 
or not the laws of California will be nullified but as to 
whether the State of California can nullify the laws 
of every other State in the Union if the companies or- 
ganized in those states are to do an interstate business 
with the citizens of that state’, (page 12 of brief); and 
yet plaintiff is praying for injunctive relief to prohibit 
the defendants trom interfering with its business trans- 
actions in California, a position which is not quite clear 
to the court, for if it met the same standards |61] de- 
manded cf local insurers this case would not have arisen. 


Whether it is actually plaintiff's position that Cali- 
fornia at the present time has no law regulating the in- 
surance business as conducted by the plaintiff, or that its 
laws in this respect are now invalidated by reason of 
the decision in the case of United States v. South-Eastern 
Mrderwnriters Assn., 322 U. S. 333: 64 Sup. Ct. Rep. 
1162; 88 L. Ed. 1082, makes no difference so far as the 
decision in this case is concerned, because the ultimate 
fact is that plaintiff is attempting, in any event. to trans- 
act an insurance business in California without meeting 
the standards oi safety required by the State (see page 
six of this Opinion): and there can be no doubt but that 
if the court sustained plaintiff's position, California laws, 
established under the police power for the protection of 
the public, would be to that extent nullified. 


The court takes judicial notice of the fact that Con- 
gress has not yet legislated in insurance matters, and, 
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until it does, and to that extent only, State statutes en- 
acted under the police power still remain in full force 
and effect. 


“Tn construing Federal statutes enacted under the 
power conferred by the commerce clause of the Con- 
stitution the rule is that it should never be held that 
Congress intends to supersede or suspend the exercise 
of the reserved powers of a state, even where that 
may be done, unless, and except so far as, its purpose 
to do so is clearly manifested (cases cited).” Illinois 
Central Railroad Co. v. Public Utilities Commission, 
aoe. >. 493, 510. 


“Tf, reading the Federal act as a whole, there were 
room for doubt, two established rules of construction 
would lead us to resolve the doubt in favor of.sus- 
taining the validity of the state law. First: The 
intent to supersede the exercise by a state of its 
police powers is not to be implied unless the act of 
Congress, fairly interpreted, is in actual conflict with 
the law of the State.” (Cases cited.) Carey v. State 
of South Daketa, 250° U. S. 11S, 122) 


“The principle thus applicable has been frequently 
stated. It is that Congress may circumscribe its 
regulation and occupy a limited held, and that the 
intention to supersede the exercise by the State of its 
authority as to matters not covered by the federal 
legislation is not to be implied unless the Act of Con- 
gress fairly interpreted is in conflict with the law of 
the State.” (Cases cited.) Atchison Ry. v. Railroad 
Comnussion, 283 U. S 7 3c0e 392 aiGZ! 

“The case calls for the application of the well- 
established principle that Congress may circumscribe 
its regulation and occupy a limited field, and that the . 
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intent to supersede the exercise by the State of its 
police power as to matters not covered by the federal 
legislation is not to be implied unless the latter fairly 
mterpreted is in actual conflict with the state law.’ 


(Cases cited) 301 U. S. 441, 454. 


Courts do not legislate and, a fortiori, until the Na- 


tional Congress does legislate in insurance matters, local 
statutes governing the subject are in a stronger position 
than where there has been Federal legislation on the sub- 
ject. Mr. Chief Justice Stone, in his dissenting Opinion 
in the foregoing case of U.S. v. South-Eastern Under- 
writers Assn. (supra), while he was apprehensive of the 
consequences that would follow the ruling in that case, 
nowhere gives the slightest intimation that all state laws 
governing insurance companies are rendered ipso facto 


void, but stated that those matters would have to be de- 
cided by a case-to-case determination with “a considera- 
Homeotvall the relevant facts and circumstances.’ «It is 
conceivable that, as the Federal Congress legislates on 
insurance, as it may now do because it has been deter- 
mined to be interstate commerce, state laws will fall, un- 
der Postulate six (page 20), but only to the extent that 
they are supplemented by I*ederal legislation, and that. 
in the meantime, state statutes control. 


Chief Justice Stone states: 


be 


the ruling that insurance is not commerce. 
and is therefore unaffected by the restrictions which 
the commerce clause imposes on state legislation, re- 
moved the most serious obstacle to regulation of that 
business by the states. Through their plenary power 
over domestic and foreign corporations which are 
not engaged in interstate commerce. the states have 
developed extensive and effective systems of regula- 
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tion of the insurance business, often solving regula- 
tory problems of a local character with which it 
would be impractical or difficult for Congress to deal 
through the exercise of the commerce power .. .” [63] 


“But the immediate and only practical effect of 
the decision now rendered is to withdraw from the 
states, in large measure, the regulation of insurance 
and to confer it on the national government, which 
has adopted no legislative policy and evolved no 
scheine of regulation with respect to the business 
of insurance. Congress having taken no action, the 
present decision substitutes, for the varied and de- 
tailed state regulation developed over a period of 
years, the limited aim and indefinite command of the 
Sherman Act for the suppression of restraints on 
competition in the marketing of goods and services 
in or affecting interstate commerce, to be applied by 
the courts to the insurance business as best they 
may. 

In the years since this court’s pronouncement that 
insurance is not commerce came to be regarded as 
settled constitutional doctrine, vast efforts have gone 
into the development of scheines of state regulation 
and into the organization of the insurance business 
in conformity to such regulatory requirements. Vast 
amounts of capital have been invested in the business 
in reliance on the permanence of the existing system 
of state regulation. How far that system is now 
supplanted is not, and in the nature of things could 
not well be, explained in the court’s opinion. The 
Government admits that statutes of at least five states 
will be invalidated by the decision as in conflict with 
the Sherman Act, and the argument in this court re- 
veals serious doubt whether many others may not 
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also be inconsistent with that Act. The extent to 
which still other statutes will now be invalidated as 
in conflict with the commerce clause has not been 
explored in any detail in the briefs and argument or 
the Court’s opinion. 


Certainly there cannot but be serious doubt as to 
the validity of state taxes which may now be thought 
to discriminate against the interstate commerce, cf. 
Etiladelphia tire Assn. v. New York, 119 VU. S. 110; 
or the extent to which conditions may be imposed 
on the right of insurance companies to do business 
within a state: or in general the extent to which 
the state may regulate whatever aspects of the busi- 
ness are now for the first time to be regarded as 
interstate commerce. While this court no longer ad- 
heres to the inflexible rule that a state cannot in some 
measure regulate interstate commerce, the applica- 
tion of the test presently applied requires ‘a consid- 
eration of all the relevant facts and circumstances’ in 
order to determine whether the matter is an ap- 
propriate oue for local regulation and whether the 
regulation does not unduly burden interstate coni- 
merce, Parker v. Brown, 317 U. S. 341-362—a deter- 
mination which can only be made upon a case-to-case 
basis. Only time and costly experience can give the 
answers.” 


Mr. Chief Justice Stone's apprehension that the de- 
cision in United States v. South-Eastern Underwriters 
Assn. (supra) {64+| would open wide the door to deter- 
mine just how far State laws controlling insurance under 
the police power would be subject to the commerce clause 
has begun to bear fruit in this case, and what the con- 
stitutional repercussions will develop over a period of 
years is solely within the lap of Providence to determine. 
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State laws regulating insurance companies, both for- 
eign and domestic, have uniformly been upheld as a proper 
exercise of the police power of the State (German Alli- 
ancesins. Go. ve Kansas, 233 U.«S. 389 ater 42) It 
should be borne in mind that we are not dealing with a 
case where the State of California is prohibiting the 
plaintiff from transacting business under any conditions, 
or discriminating against the plaintiff in favor of a 
domestic insurance company: and that this case does not 
involve a tax problem. 


A very narrow line divides the authority of Congress 
under the commerce clause of the Constitution and the 
power of the State under the police power. Each case 
stands alone. Power seldom yields its attributes of 
sovereignty but constantly seeks to extend its authority. 
The police power is the only barirer when two authori- 
ties come in conflict. The police power is incapable of 
exact definition, yet it comes to the rescue of laws of 
doubtful constitutionality, if the courts find such laws 
sustain public morals, good order, good manners, con- 
tribute to public health and safety, prevent evil or harm 
and encourage social and business intercourse and in gen- 
eral contribute to the “pursuit of happiness” of the people. 
Suiteagaimst a State: 


The defendants also move for a dismissal of the com- 
plaint herein under the 11th Amendment to the Constitu- 
tion of the United States that “The judicial power of 
the [65] United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another 
State, or by citizens or subjects of any Moneiomm iirc = 
on the theory that this suit is actually a suit against the 
State of California without its consent, which consent 
has not been obtained. The plaintiff corporation is a 
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“citizen of another state’ within the definition of the 
11th amendment to the Constitution of the United States 
(see Manchester Fire Insurance Co. v. Harriott, CC 
(Iowa), 91 Fed. 711). Plaintiff cites the case of Great 
Northern Life Ins. Co. v. Reed, 64 Sup. Ct. Rep. 873, 
Wiyeand also Ex pate State of New* York, 256 U. 3. 
497, 500. 


Plaintiff, in support of its contention that its suit is 
not against the State of California, cites the case of 
Srerineey. Constantine, 287 U. S. 378; 53 S. Ct. 190777 
L. Ed. 375 (where the court found the Governor of Texas 
had exceeded his authority in issuing a proclamation that 
martial law existed); the case of Felt and Tarrant Mfg. 
Co. v. Corbett (Cal.), 23 F. Supp. 186 (which stated 
the applicable principle to be that where state officials, 
purporting to act under state authority, invade the rights 
secured by the Federal constitution, they are subject to the 
process of the Federal courts): and other cases, each of 
which has been read by the court; but these cases are 
either not in point on the facts in the instant case, the 
officers exceeded their authority, or they involve acts un- 
der unconstitutional state statutes, whereas the court in 


the instant case finds no similar circumstances in the mo- 
tion under advisement. Where the court finds that state 
officers are acting under constitutional statutes such suits 
cannot generally be maintained. 


In an action such as this, it remains the duty of the [66] 
court to decide all cases brought before it by citizens 
of one State against citizens of a different State, where a 
State is not necessarily a defendant (United States v. 
Peters, 5 Cir. 115, 137 (1809); it must be regarded as 
a settled doctrine of this court, established by its decisions. 
that the question whether a suit is within the prohibition 
of the Eleventh Amendment is not always determined by 
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reference to the nominal parties on the record, but is de 
termined by a consideration of the nature of the case as 
presented on the whole record (Ex parte Ayers, 123 U. 
S. 443, 487, (1887) distinguishing Poindexter v. Green- 
how, 114 U. S. 270 (1885) from Osborn v. Bank of 
United States, 9 Wheat 738 (1824). 


The adoption of the Eleventh Amendment to the Con- 
stitution overruled the decision of the Supreme Court of 
the United States written by Justice Iredell in re Chis- 
holm v. Georgia, 2 Dallas 419 (1793) sustaining the 
right of a citizen to sue a State. 


A suit nominally against individuals, but restraining 
or otherwise affecting their action as State officers may 
be in substance a suit against the State which the Con- 
stitution forbids, (43). [67] A suit against the governor 
solely in his official capacity to recover money in the 
state-treasury, was considered a suit against the state 
(Governor of Georgia v. Madrazo, 1 Pet. 110, (1828) 
confirmed in Kentucky v. Dennison, 24 How, 66, 98. 
(1861).) 

Federal jurisdiction to enjoin execution of a State 
law on the ground of unconstitutionality should be ex- 
ercised only in clear cases and when necessary to prevent 
great and irreparable injury (Cavanaugh v. Looney, 248 


(43): Worcester County Trust Co. v. Riley, 302 U. S. 292, 
(1937), citing Louisiana v. Jumel, 107 U. SeAew sss). 
Hagood v. Southern, 117 U. 5S. 52 (1886); In re Ayers, 
123 U. S. 443 (1887); North Carolina v. Temple, 134 
U. S. 22, 30, (1890); Smith v: Reeves ei 7 Us 50 
(1900); Lankford v. Platte Iron Works, 235 U. S. 461 
(1915); Ex parte State of New York) Nomi scgt SS 
490, 500 (1921):" Missouri v. Fiske, 290 UUs aeisiezs 
(1933); Cunningham v. Macon & Brunwick, R. Co., 109 
U. S. 446 (1883) ; Wells v. Roper, 240 U. SaS osm ie ir 
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U. S. 453 (1919); followed in Hygrade Provision Co. v. 
Sherman, 266 U. S. 497, 500 (1925); Massachusetts 
eiguewGcanee v. Benton, 272 U. S. 525, (1926). Only 
a case of manifest oppression will justify such interfer- 
ence; the reluctance of the court to intertere by injunc- 
tion with the activities of State officials conscientiously 
endeavoring to fulfill their duty, was of itself adequate 
ground for refusing an injunction against certain state 
and county highway officials, to restrain interference with 
maintenance of a bridge, and collection of tolls,—a mat- 
ter which depended upon the construction of the local law 
against perpetuities (Hawks v. Hamill, 288 U. S. 52, 
(1933).) 


Ordinarily there should be no interference with such 
officers, primarily they are charged with the duty of 
prosecuting offenders against the laws of the state, and 
mus decide when and how this is to be done. ‘‘The ac- 
cused should first set up and rely upon his defense in 
the State court even though this involves a challenge of 
the validity of some statute, unless it plainly appears that 
this course would not afford adequate protection.” (Fen- 
ner v. Boykin, 271 U. S. 240, 243 (1926), refusing in- 
junction to restrain law officers from enforcing by arrest 
and prosecution a state law penalizing certain gambling 
contracts on the [68] ground of interference with inter- 


state commerce and deprivation of constitutional rights. ) 


Generally, suits to restrain action of State officials can, 
consistently with the constitutional prohibition, be prose- 
cuted only when the action sought to be restrained rs 


without the authority of State law or contravenes the 
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statutes or Constitution of the United States, (44) (italics 
supplied ). 

In view of the fact that this court is not holding that 
the State statutes in question are unconstitutional, or 
have been vitiated, even pro tanto, by “flemdecicion or 


the Supreme Court of the United States in the case of 
United States v. South-Eastern Underwriters Assn., 322 
U. S. 533: 64 Sup. Ct. Rep. 1162; 88 aedmei@ ous 
must necessarily hold that this suit is against the State 
without its consent, in violation of the 11th Amendment 
to the Constitution of the United States and hence can- 
not be maintained. Plaintiff's theory that the cause of 
action can be maintained against these defendants in 
their official capacities is necessarily predicated upon its 
contention that the State statutes in question are un- 
constitutional, or at least have been vitiated. pro tanto, 
by the aforementioned Supreme Court decision, and its 
contention would be sound if such were the fact; but, in 
view of the fact that the court is holding that the State 
statutes in question have not been invalidated, it is be- 
lieved that the plaintiff will have no quarrel with the 
court’s ruling. [69] 


There are quite a number of authorities holding that 
state officers can be sued where they are acting under 
an unconstitutional state statute, as not being a suit 
against the state. For instance, suits by individuals 
against defendants who claim to act as officers of a 


(44): Worcester County Trust Co. v. Riley, 302 U. S. 292, 
(1937), citing Ex parte Young, 209 U .S. 123 (1908), 
Scully v. Bird, 209 U. S. 481 (1908); Old Colony Trust 
Co. v. Seattle, 271 U. S. 426 (1926): Louisiana v. Jumel, 
107 U. S. 711 (1883); Hasood v. Southemnml7 srs: 
52 (1886). In re Ayers, 123 U. SS. 443 5GISe7 ean tond 
y. Platte Iron Works, 235 U. 5) 4015CI3 tape 
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State, and, under color of an unconstitutional statute, 
to recover for injury to property: or to recover money 
or property unlawfully taken from them in behalf of 
the State; or, for compensation for damages; or, in a 
proper case, for an injunction to prevent such wrong 
and injury: or, for a mandamus to enforce the perform- 
anee of a plain legal duty, purely ministerial: are not, 
within the meaning of the amendment, suits against the 


State, (45). 


An injunction against sale by a State land com- 
missioner, under a statute adjudged unconstitutional, of 
swamp lands purchased under an earlier act was held 
not a suit against the state, (46). Furthermore, a suit 
against State officers to enjoin them from enforcing a 
tax alleged to be in violation of the Constitution of the 
United States is not a suit against a State within the 
prohibition of the Eleventh Amend- [70] ment (Gunter 
fee antic Coast line R. Co., 260 U. S. 273, 283, 
(1906).) This doctrine announced in many previous 
cases on the subject was stated by Mr. Justice Harlan, 


(45): Re Tyler, 149 U. S. 164, 190 (1893) followed in Scott 
wabanoslcn loo, S33. 67; 165 U.S. 107 (1897). 


(46): Pennoyer v. McConnaughy, 140 U. S. 1, (1891). In 
reaching this conclusion the court cited Osborn v. Bank of 
United States, 9 Wheat. 738 (1824); Davis v. Gray, 16 
Wall. 203 (1873) (suit to restrain sale of railroad land 
grants, declared forfeited by State law): Tomlinson v. 
Branch, 15 Wall. 460, (1873) ; Litchfield v. Webster County, 
101 U. S. 773, (1879); Board of Liquidation v. McComb, 
92 U. S. 531, (1876) (restraint of State commission from 
issuing, in liquidation of State debt to a certain Levee Co., 
of certain of the same kind of bonds as held by petitioner) ; 
Allen v. Baltimore & O. R. Co, 144 U. S. 311 (1885) 
(similar to McComb’ case); Poindexter v. Greenhow, 114 
U. S. 270 (1885) detinue against a tax collector who, 
under color of State law, held unconstitutional. refused 
tender of tax receivable coupons and distrained on certain 
property of petitioner. 
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in Smyth v. Ames, wherein it was said: “It is the 
settled doctrine of this court that a suit against indi- - 
divuals for the purpose of preventing them as officers of 
a State from enforcing an unconstitutional enactment 
(italics supplied) to the injury of the rights of the 
plaintiff, is not a suit against the State within the mean- 
ime of that Amendment (169 U. Si Geueol>- ol 
(1898). See also Prout v. Starr@1S88 U- Sis 190s 
Reagan v. Farmer’s Loan & T. Co., 154 U. S. 362 
(1894). 


Furthermore, a suit to restrain a State officer from 
executing an unconstitutional statute (italics supplied), 
in violation of plaintiff’s rights and to his irreparable 
damage, is not a suit against the State, and individuals 
who, as officers of the State, are clothed with some duty 
in regard to the enforcement of the laws of the State, 
and who threaten and are about to commence proceed- 
ings, either of a civil or criminal nature. to enforce 
against parties affected an unconstitutional act (italics 
supplied) violating the Federal Constitution, may be en- 
joined by a Federal court of equity from such action. 
(Ex parte Young. 209 U. S. 123 (1908) 3 nisms 
ciple is not confined to the maintenance of suits to re- 
strain enforcement of statutes which are unconstitutional, 
but applies also when the attempted administration of a 
valid statute is unconstitutional, (47). The citations 


(47): Greene™v, Louisville & 1. R. Co., 244° Uae oie 
followed in Louisville & N. R. Co. v. Greene, 244 U. S. 
522 (1917); Illinois C. R. Co. v. Greeiemee # sees 555 
(1917); See also Tanner y. Little, 240 (URRSwree a 21G)r 
Harrison v. St. Louis & 3S. Fo Ro CotmZ 7a esos 
(1914) ; Herndon v. Chicago. R. 1. & P. R. Co, 218 U S. 

.135 (1910); Ludwig v. Estern Union @2 omg Seto, 
(1910) ; Hunter v. Wood, 209 U. S. 205 (1908) ; Philadel- 
phia Co. v. Sttitison, 223 U. S23 16057 621 aie ea iia 
v. Raich, 239° U. S. 33. 37, (iSla) Woncesre anC@onney 
Trust Co, v. Riley, 3020. 5. 2925Gi a 
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of plaintiff to the effect that these defendants can be 
sued in their official capacities in the Federal court are 
based upon the theory that they are acting under an un- 
constitutional state statute. 


In view of the foregoing decisions the court deems it 


unnecessary to go into the doctrine of res judicata. [71 | 


In accordance with the foregoing Opinion, the court 
finds that the insurance statutes of the State of Cali- 
fornia, involved in this suit, have not been vitiated in 
any way by the decision of the Supreme Court in the 
case of United States v. South-Eastern Underwriters 
Assn., (supra), which are still in full force and effect 
for the purposes of this suit; and that this is in fact a 
suit instituted against the State of California without 
its consent, in violation of the Eleventh Amendment to 
the Federal Constitution. and, therefore, cannot be main- 
tained, no consent having been given thereto and the 


suit against Alvin J. O’Lein having been dismissed. 


The defendants’ motion to dismiss is granted and 
counsel for the defendants will prepare a judgment of 
dismissal with costs for the signature of the court, after 
having presented same to counsel for the plaintiff for 


approval as to form. 


Dated—Los Angeles, California. this 16 day of Janu- 
ary, 1945. 


Tapa O’CONNGR 
Judge 


[Endorsed]: Filed Jan. 16, 1945, [72] 
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United States District Court 
Southern District of California 
Central Division 


No. 3895 O’C Civil 


First National Benefit Society, a Corporation, 

Plaintiff 
-VS- 

Maynard Garrison, Insurance Commissioner of the State 
of California and H. F. Risbrough, Mae Barr Long, 
Doe [, Doe II, Doe III, Deputy Insurance Commission- 
ers of the State of California, and Alvin J. O’Lein, 
and Doe IV and Doe V, 

Defendants. 
JUDGMENT. 

This action having come on for hearing upon defend- 
ants’ motion to dismiss, and after argument by counsel 
for the respective parties, the Court having granted said 
motion and ordered this action to be dismissed with costs 
to the defendants, 

It Is Ordered, Adjudged and Decreed that defendants’ 
motion to dismiss be sustained and that the above en- 
titled action be and the same is hereby dismissed, and that 
defendants have and recover costs from the plaintiff to be 
hereafter taxed [73] in the sum of $16.25. 

Dated Feby. 9th, 1945. 

J. F. T. OCOMNG 
Judge 
Approved as to form as provided in Rule 7a. 
Robert R. Weaver and Earl Blodgett 
By Earl Blodgett. 


Attorneys for Plaintiff. 
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Judgment entered Feb. 9, 1945. Docketed Feb. 9, 1945. 
Book C. O. 30, page 661. Edmund L. Smith, clerk, by 
Francis E. Cross, deputy. 


[Endorsed]: Filed Feb. 9, 1945. [74] 


[Title of District Court and Cause. ] 


NOTICETOF APPEAL. 


Notice is hereby given that the First National Benefit 
Society, A Corporation, the above named Plaintiff. hereby 
appeals to the United States Circuit Court of Appeals for 
the Ninth Circuit from the Order of Dismissal heretofore 
entered in the said cause and from the judgment of dis- 
nissal entered in this action on the 9th day of February, 
1945. 

ROBERT R. WEAVER 
404 First National Bk Bldg 
Phoenix, Arizona [75] 

BARE BLODGETT 
417 S. Hill Street 

Los Angeles (13) California 
Attorneys for Plaintiff. 


[Endorsed]: Filed & mailed copy to Atty. General, 
State of Calif. Mar. 16, 1945. [76] 


66 First National Benefit Society vs. 
[ Title of District Court and Cause. | 


BOND ON APPEAL TO SECURER@@>iS. 


Know All Men by These Presents: That the above 
named plaintiff and appellant, has this day, upon and with 
filing of it’s Notice of Appeal herein, and pursuant to 
Rule 73 (c) of the Rules of Civil Procedure pertaining 
to appeals to the Circuit Court of Appeals, deposited with 
the Clerk of the above entitled court the sum of Two 
Hundred Fifty and no/100 ($250.00) Dollars, the prop- 
erty of the plaintiff and appellant herein, the same being 
posted as bond and conditioned to secure the payment of 
costs if the appeal in the above entitled matter be dis- 
missed or the judgment from which said appeal is taken 
if the same be affirmed or to secure the payment of such 
costs [77] as the appellate court may award if the judg- 
ment is modified, as in said rule provided. 

Dated this 16th day of March, 1945. 

FIRST NATIONAL BENEFIT SOCIETY, 
A Corporation, 
By ROBERT R. WEAVER 
EARL BLODGETT 
Attorneys for Plaintiff and Appellant. 


Rec’d $250. from Earl Blodgett, Atty for plf & fees 
same in Reg. 
Mar. 16, 1945. 
EDMUND L. SMITH, 
Clerk U. S. District Court, Southern District 
of California, 
By E. M. Enstrom, Jr. 
Deputy. 


[Endorsed]: Filed Mar. 16, 1945. [78] 
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STATEMENT OF POINTS TO BE RELIED UPON 
ON APPEAL. 


Comes now, the First National Benefit Society, a Cor- 
poration, Appellant in the above entitled cause, and states 
that the points upon which it intends to rely on Appeal in 
this case are that the Court has erred in entering its or- 
der for Dismissal of the said cause and in entering judg- 
ment of Dismissal of the said cause, for the following 
reasons: 

ae 

The Complaint herein states a cause of action 
against [79] Defendants within the jurisdiction of the 
United States District Court, as follows: 

1. The allegations of the Complaint set forth a Fed- 
eral question within the jurisdiction of the trial 
court. 

2. The Plaintiff is entitled to an Injunction against 
the Defendants and each of them pending the de- 
termination of such Federal question. 

3. The Complaint complains of acts which violate the 
fundamental rights of the Plaintiff under the 

_ Fourteenth Amendment to the Constitution. 

4. The acts of the Defendants complained of in the 
said Complaint are calculated to and will destroy 
the business of the Appellant already on its books 
and legitimately acquired. 

5. The action is not one against the State of Cali- 
fornia, but is an action seeking an Injunction 
against acts of the Defendants performed under 
color of a State law void in its application to the 
facts stated in the Complaint and the determination 
thereof involves a Federal question. 
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The acts complained of in the said Complaint constitute 


a violation of the Commerce Clause of the Constitution 
of the United States, as follows: 


Ae 


iw 


The Complaint alleges facts in regard to certain 
transactions of the Plaintiff which constitute 
(without dispute) Interstate Commerce. 
The acts of the Defendants complained of in the 
Complaint are done under the supposed authority 
of State laws which are extra-territorial in [80] 
effect and which assume to regulate Plaintiff’s 
business in the State of its organization and incor- 
poration, and in all states in which it does busi- 
ness.. 
The acts of the Defendants complained of place an 
undue burden on Interstate Commerce. 
The acts of the Defendants and each of them pro- 
hibit Plaintiff from completing any Interstate 
transaction with any citizen of the State of Cali- 
fornia. 
The acts of the Defendants complained of in the 
Complaint require the Plaintiff to obtain a license 
to enter into Interstate transaction with a citizen 
of the State of California. 
ROBERT R. WEAVER 
404 First National Bank Bldg. 
Phoenix, Arizona 
EARL BLOUPGEIT 
448 S. Hill Street 
Los Angeles (13) Calif. 
Attorneys for Plaintiff. 


[Endorsed]: Filed Mar. 16, 1945. [81] 
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[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK. 


ieeeanianda i. Smith, Clerkvof the District Court of 
the United States for the Southern District of California, 
do hereby certify that the foregoing pages numbered from 
1 to 89 inclusive contain full, true and correct copies of 
Complaint for Injunction; Order; Notice of Motion to 
Dismiss; or Motion for More Definite Statement; Points 
and Authorities in Opposition to Motion to Dismiss etc.; 
Minute Orders Entered November 6, 1944 and Decem- 
ber 29, 1944 respectively: Opinion of the Court; Judg- 
ment; Notice of Appeal; Bond on Appeal to Secure Costs: 
Statement of Points to be Relied Upon on Appeal; Desig- 
nation of Parts of the Record Deemed Necessary by Ap- 
pellant; Affidavit of Service: Supplementary Designation 
of Parts of the Record Deemed Necessary by Ap- 
pellant; and Affidavit of Service which constitute the rec- 
ord on appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


I further certify that my fees for preparing. compar- 
ing, correcting and certifying the foregoing record amount 
to $14.70 which sum has been paid to me by appellant. 


Witness my hand and the seal of said District Court 
this 18 day of April 1945. 
PDNMUN DS ie SM Et 
(Seal) Clerk 
By Theodore Hocke, 
Chief Deputy Clerk. 
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[Endorsed]: No. 11040. United States Circuit Court 
of Appeals for the Ninth Circuit. First National Benefit 
Society, Appellant, vs. Maynard Garrison, Insurance 
Commissioner of the State of California, and H. F. Ris- 
brough and Mae Barr Long, Deputy Insurance Commis- 
sioners of the State of California, Appellees. Transcript 
of Record. Upon Appeal from the District Court of the 
United States for the Southern District of California, 


Central Division. 
Filed April 20, 1945. 


PAUL P. QE: 


Clerk of the United States Circuit Court of oe for 
the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11040 


feet NATIONAL BENEFIT SOCIETY, a Corpo- 
ration, 

Appellant, 
vs. 

MAYNARD GARRISON, Insurance Commissioner of 
the State of California, and H. F. RISBROUGH, 
hie ebaARR LONG, Doe I, Doe II, Doe III, Deputy 
Insurance Commissioners of the State of California, 
and ALVIN J. O’LEIN, and Doe IV and Doe V, 


Appellees. 


mwoOrhON OF STATEMENT OF POINTS TO BE 
Ree D UPON ON APPEAL. 


Comes now the First National Benefit Society. the 
Above named Appellant, and by and through its attor- 
neys of record herein, states that they adopt the State- 
ment of Points to be Relied Upon on Appeal, filed with the 
clerk of the trial court as its Points to be Relied Upon 
On Appeal herein. 

Dated the 24 day of April, 1945. 

ROBERT R. WEAVER 
EARL BLODGETT 
Attorneys for Appellant 


[Endorsed|: Filed Apr. 30, 1945. Paul P. O’Brien 
Clerk. | 


